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PATRICIA ANN BLACKMON, J.:

{11} 2Appellant Curtis Sims appeals the sentence imposed by the
trial court for his conviction of burglary. He assigns the
following three errors for our review:

“I. The trial court erred when it imposed more than the

minimum term of imprisonment without first finding either

that the minimum term would demean the seriousness of the

offense or that Mr. Sims had previously been imprisoned.”

“II. The trial court violated Mr. Simsg’ Sixth Amendment

right to trial by jury when it imposed a sentence that

exceeded the minimum sentence of two vyears of

imprisonment on the basis of findings neither made by a

jury nor admitted by the defendant.”

“III. The trial court erred when it imposed a term of

post-release control via a journal entry without having

imposed the term of post-release control in open court at
sentencing.”

{12} Having reviewed the record and pertinent law, we vacate
Sims’ sentence and remand for resentencing based on the Ohio
Supreme Court’s recent decision of State v. Foster.' The apposite
facts follow.

{3} This is Sims’ second appeal. In his prior appeal, he

appealed both his conviction and sentence.? We affirmed his

! Ohio St.3d. _, 2006-Ohio-856.

“State v. Sims, Cuyahoga App. No. 84090, 2005-Ohio-1978.
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conviction, but vacated his sentence; we remanded the case to the
trial court for resentencing after we concluded that Ohio’s Repeat
Violent Offender statute was unconstitutional wunder Blakely v.
Washington.? At the resentencing hearing, the trial court
indicated that it did not take into account the repeat violent
offender specification when it sentenced Sims. The court then
reimposed its three-year sentence without making findings
justifying imposing more than the minimum sentence.

Sentence

{14} We will address Sims’ first and second assigned errors
together as they relate to the sentence imposed by the trial court.
Sims argues that the trial court failed to make the requisite
findings required by R.C. 2929.14(B) and that his nonminimum
sentence was unconstitutional under Blakely v. Washington.

{15} We conclude that this case is controlled by the Supreme
Court of Ohio's decision in State v. Foster. In Foster, the Court
held that R.C. 2929.14(B) wviolates the Sixth Amendment to the
United States Constitution, pursuant to Blakely v. Washington® and

Apprendi v. New Jersey.’ As a result, defendants who were

$(2004), 542 U.S. 296.
*(2004), 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed. 2d 403.

>(2000), 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435.
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sentenced under this wunconstitutional and now void statutory
provision must be resentenced.®

{16} Accordingly, pursuant to the mandates of Foster, we
sustain Sims’ first and second assigned errors, vacate his
sentence, and remand the matter to the trial court for
resentencing.

Post-Release Control

{17} Based on our disposition of the first two assigned
errors, Simsg’ third assigned error 1s moot and need not be
addressed.’

{118} Appellant appealed his sentence and not his guilty plea.

The sentence is vacated and this matter is remanded to the trial

court for resentencing.

This cause is vacated and remanded for resentencing.

It is, therefore, ordered that said appellant recover his
costs from appellee.

It is ordered that a special mandate be sent to said court to

carry this judgment into execution.

®Foster, 2006-Ohio-856, {1 103-106.

"App.R. 12(A)(1)(c).
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A certified copy of this entry shall constitute the mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.

ANTHONY O. CALABRESE, JR., J., CONCUR.

COLLEEN CONWAY COONEY, P.J., CONCURS
IN JUDGMENT ONLY WITH SEPARATE OPINION

PATRICIA ANN BLACKMON
JUDGE

N.B. This entry is an announcement of the court’s decision.
See App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision
will be journalized and will become the judgment and order of the
court pursuant to App.R. 22 (E) unless a motion for reconsideration
with supporting brief, per App.R. 26(A), is filed within ten (10)
days of the announcement of the court’s decision. The time period
for review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court’s announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. 1II, Section
2(A) (1) .
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COLLEEN CONWAY COONEY, P.J., CONCURRING IN JUDGMENT ONLY:

{19} I concur with the majority opinion but write separately

because I would find the third assignment of error dispositive.

{110} In his third assignment of error, Sims argues that the
trial court erred when it failed to inform him of post-release
control at the sentencing hearing. The Ohio Supreme Court has held
that “when a trial court fails to notify an offender about
post-release control at the sentencing hearing but incorporates
that notice into its journal entry imposing sentence, it fails to
comply with the mandatory provisions of R.C. 2929.19(B) (3) (c) and
(d), and, therefore, the sentence must be vacated and the matter
remanded to the trial court for resentencing.” State v. Jordan,
104 Ohio St.3d 21, 28, 2004-Ohio-6085, 817 N.E.2d 864.

{11} The State concedes that the trial court did not inform
Sims of post-release control at the hearing. Therefore, I would
vacate the sentence and remand for resentencing which must include

notification of post-release control.
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