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MICHAEL J. CORRIGAN, J.:

{1} This case came to be heard upon the accelerated calendar pursuant to
App.R. 11.1 and Loc.R. 11.1, the record from the Cuyahoga County Court of Common
Pleas and the briefs and oral arguments of counsel. Defendant Darrell Houston is
currently serving an aggregate sentence of life without parole on charges of aggravated
murder with a gun specification, aggravated robbery and having a weapon while under
disability.1 Having filed direct and postconviction appeals, Houston sought leave to file a
delayed motion for a new trial on grounds of newly discovered evidence. He argued that
the state’s eyewitness to the crime had recanted his trial testimony because of threats
made to him by the real culprit. The court denied leave to file a delayed motion for a new
trial.

{12} The court did not abuse its discretion under Crim.R. 33(B) by denying leave
to file a motion for a new trial because Houston offered no new evidence. The eyewitness
had recanted his identification of Houston at trial, and Houston made this fact the subject
of a petition for postconviction relief he filed in 1998. The only “new” aspect to the motion
for leave is a statement by the eyewitness concerning his motivation for allegedly
misidentifying Houston. The eyewitness’ motivation for recanting is irrelevant — the
evidence was the recantation, and the recantation was not new.

Judgment affirmed.
It is ordered that appellee recover of appellant its costs

herein taxed.

! Because this appeal has been assigned to the accelerated calendar, a

complete statement of the facts is beyond its scope. The interested reader may refer to
our opinion in State v. Houston (Jan. 13, 1994), Cuyahoga App. No. 64574, for more
information.



The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court
directing the Common Pleas Court to carry this judgment into
execution. The defendant's conviction having been affirmed, any
bail pending appeal is terminated. Case remanded to the trial
court for execution of sentence.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

MICHAEL J. CORRIGAN

JUDGE
JAMES J. SWEENEY, P.J., and
DIANE KARPINSKI, J., CONCUR.
N.B. This entry is an announcement of the court's decision. See

App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will
be journalized and will become the judgment and order of the court
pursuant to App.R.22(E) unless a motion for reconsideration with
supporting brief, per App.R. 26(A), is filed within ten (10) days
of the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court's announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section
2(A) (1) .



		reporters@sconet.state.oh.us
	2006-03-31T11:12:46-0500
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




