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{11} Appellant, C. R. Green, L.P. (“appellant”), brings this
appeal pursuant to a request for declaratory relief and request for
damages under R.C. 2506. After a thorough review of the arguments
of the parties, the record and relevant case law, this court finds
merit in the appeal.

{12} Appellant sought to operate a hair salon in an office
building located on SOM Center Road in Mayfield Heights, Ohio. The
office building is located in an area zoned as a planned office and
restricted service district under Mayfield Heights city zoning code
U-4-B. Pursuant to the Mayfield Heights city ordinance, the only
permitted uses of this zoning area are banks and general financial
offices. Retail establishments, as well as shops, are prohibited

under the U-4-B zoning code.

{3} On January 6, 2003, the appellant submitted to the
Mayfield Heights City Planning Commission a request to operate a
hair salon in the U-4-B zoning area. Following the appellant’s
presentation to the committee outlining its business proposal, the
request was denied by a vote of three to two. On January 27, 2003,
the Mayfield Heights city council (“council”) overturned the
decision of the City Planning Commission and approved the
appellant’s request. On February 4, 2003, the mayor vetoed the
decision made by the council and denied the appellant’s request to

operate a hair salon in the U-4-B zoned area.
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{4} On March 24, 2003, the appellant filed a notice of

appeal, pursuant to R.C. 2506. On May 21, 2003, the city of
Mayfield Heights (“the city” or “appellee”), filed a motion to
dismiss the appellant’s appeal. The city further filed an answer

to the appellant’s complaint on September 18, 2003, and on December
22, 2003, it filed a motion for summary judgment. On January 22,
2004 and February 24, 2004, the appellant filed agreed requests for
an extension of time to respond to the city’s motion for summary
judgment; both of which were granted, giving the appellant until
April, 7, 2004, to respond. On April 8, 2004, the appellant filed
its submission for determination on the record. 1In addition, after
filing a motion to strike, which was not ruled upon, the city filed
a reply to the appellant’s submission on April 19, 2004. On May 3,
2004, the appellant filed a motion to set oral argument, and an
oral argument was held before the trial court on March 24, 2004.
On December 22, 2004, the trial court issued a judgment entry
granting the city’s motion for summary judgment. On January 21,
2005, the appellant filed this appeal citing six assignments of
error for our review.

{5} ~1. The trial court erred in allowing a ‘veto’ of
Mayfield Heights City Council’s interpretation of its zoning code,
where that is an administrative determination by Council, and the
Mayfield Heights Charter only permits veto of legislative action

taken by ordinance or resolution.”
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{16} Appellant claims the mayor’s veto of its Dbusiness
proposal was invalid pursuant to the law set forth in the Ohio
Constitution with respect to chartered municipalities. Article
XVIII of the Ohio Constitution states that the powers of a
chartered municipality and its officials are defined by the city’s
charter. Because Mayfield Heights is a chartered municipality, the
rules set forth under its charter govern the actions of the city
council. The Mayfield Heights city charter grants the council two
distinct powers: powers which are administrative and powers which
are legislative.

{17} Peachtree Development Co. v. Paul (1981), 67 Ohio St.2d
345, citing State ex rel. Srovnal v. Linton (1976), 46 Ohio St.2d
207, establishes a standard for determining whether an action is

legislative or administrative:

{18 “The test for determining whether an action of the
legislative body is legislative or administrative is whether the
action taken is one enacting a law, ordinance, or regulation, or
executing or administering a law, ordinance or regulation already

in existence.” Peachtree Development Co., supra.

{19} Here, the council sought to interpret the meaning of the
ordinance that controlled the appellant’s ability to operate a hair
salon in a specific location. In approving the appellant’s
proposal, the council looked to the zoning regulations to determine

whether the proposal was permitted. In interpreting the language
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of the regulation, the council concluded that the appellant’s
proposal fell within the language parameters of the statute. When
applying the test as set forth in Peachtree, it 1is clear that
council’s actions were administrative.

{110} The appellee argues that, as a chartered municipality,
the mayor has the power to veto ordinances and resolutions, and, in
the case at bar, the council’s actions were a resolution, subject
to the veto power of the mayor. The appellant cites the Mayfield
Heights city charter as support for its position. After a review
of the city charter, it is clear that it does not give the mayor
the power to veto an administrative act. Article III, Section 3(C)
of the city charter proscribes the veto power of the mayor and
states in pertinent part:

{11} “Every ordinance or resolution of the council shall be
presented to the mayor for consideration before it goes into
effect. The Mayor, if he or she approves it, shall sign it and
file it with the Clerk of Council. The Mayor may approve OoOr
disapprove the whole or any item of an ordinance appropriating
money, but otherwise his or her approval shall be addressed to the
entire resolution.”

{1112} 1t is clear that the city charter gives the mayor the
power to veto ordinances and resolutions; however, the case at bar
concerns an administrative act. The language of the city charter

is clear in that it does not give the mayor the power to veto
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administrative acts. Because council’s actions were administrative
in nature, the mayor erred when she exercised her veto power.
Thus, the appellant’s first assignment of error has merit.

{13} “II. The trial court erred in allowing the mayor to
override City Council’s interpretation and application of its own
zoning code, where no additional or different evidence (other than
the record already relied on by council) was offered by the mayor

to justify that act.”

{1114} In its second assignment of error, appellant specifically
argues that the mayor presented no additional information and
provided no additional reasoning to support her decision to veto
the conclusion reached by council. This court finds merit in the
appellant’s argument.

{15} As stated above, council’s decision to approve the
appellant’s business proposal was an administrative action. The
mayor only has the power to veto ordinances and resolutions, not
legislative or administrative actions. Here, the mayor made no
additional findings that would support the appellee’s contention
that council’s decision was an ordinance or resolution. Thus, the
mayor erred when she improperly used her veto power, and the trial
court erred when it affirmed the mayor’s veto. Therefore, the
appellant’s second assignment of error is sustained.

{716} “111I. The trial court erred in overriding Council’s

determination that the subject property use is permitted under
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Mayfield Heights code, where there was no preponderance of
reliable, probative, and substantial evidence to do so.”

{1117} Here, appellant argues that the trial court erred in
overriding council’s determination that its proposed use of the
property was permitted under the Mayfield Heights city code. The
appellant asserts that the city provided no reliable, probative or

substantial evidence to support the court’s finding.

{118} The Mayfield Heights U-4-B =zoning classification
distinguishes permitted and non-permitted uses for TU-4-B zoned

property and states:
{19} *1174.01 Permitted Uses
{120} “The following uses are permitted in a U-4-B District:

{1121} “~(a) Banks, general offices, administrative offices,

professional offices and financial offices; and

{122} “(b) any use not specified and determined to be similar

by the planing commission and confirmed by council majority.
{123} “1174.02 Prohibited Uses
{1 24} “The following uses are prohibited in a U-4-B District:

{1125} “(a) Retail stores or shops for the purpose of selling

articles from the premises;

{11 26} ™ (b) Restaurants, bars or other food service

establishments;

{127} “(c) Any automotive type services;



—8—

{128} “(d) Medical and dental offices; and

{129} “(e) Any use as determined by the planning commission and
confirmed by council majority as not meeting the purpose and intent
as specified in section 1174.01"

{130} It is clear from the language of the U-4-B zoning code
that the appellant’s business proposal falls well within the
permitted uses. The U-4-B zoning code clearly states that
professional offices are permitted. The appellant’s proposal of a
hair salon falls well within the meaning of a professional office.

Hair salons are regulated by the state of Ohio and must be
licensed by the state. 1In order to work as a hairstylist, one must
receive specialized training and must undergo testing to receive a
license from the state. In addition to the educational and
licensing requirements, hairstylists and barbers are required to
undertake periodic training in new techniques and procedures in
order to maintain their license. It is clear from the stringent
requirements that hairstylists are required to meet that a hair
salon as an operation fits within the parameters of a professional
office. In addition, when presenting its business proposal, the
appellant made it clear that there was no intent to sell hair
products or any other merchandise on the premises of the salon,
thus the hair salon would in no way serve as a retail operation.
In opposition, the appellee provided no additional evidence to

support its position that the appellant’s business proposal was a
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non-permitted use; they also failed to provide any evidence that
the appellant intended to operate a retail establishment.

{131} The arguments of the parties, as well as the facts
presented, dictate that the appellant’s proposal fits within the
definition of a professional office and that it does not intend to
operate a retail establishment. Thus, the appellant’s third
assignment of error has merit.

{132} *1v. The trial court erred in treating this proceeding
as a summary judgment matter, where Ohio law prohibits the trial

court from doing so.”

{1133} On December 22, 2003, the appellee filed a motion for
summary judgment with the trial court. After the trial court heard
oral arguments regarding the case at bar, it granted the appellee’s
motion for summary Jjudgment. We find that the trial court’s
actions were improper.

{134} The appellee’s basis for its motion for summary judgment
was that the appellant did not make an adequate showing of damages
and that summary judgment is proper in such an instance. Although
the appellee is correct in its knowledge of the law regarding
summary judgment, its application to the case at bar is incorrect.

{1135} The appellant made a finding of damages amounting to
$107,970, arguing that it was wrongfully denied the use of the
property at issue and, as a result, suffered damages. This court

has found that the mayor erred when she vetoed the appellant’s
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business proposal; therefore, as a result of that improper action,
the appellant suffered damages from its inability to operate a
business in a zoned area where it lawfully should have been able to
operate. The appellant has fulfilled its obligation by making an
adequate showing of damages. Thus, the trial court erred when it

granted summary judgment on behalf of the city.

{136} V. The trial court erred in refusing to consider the
filed deposition of David B. Hartt, and the filed hearing
submission, which were both filed prior to the date of hearing, as
directed by the trial court in its July 22, 2004 entry.”

{1137} Here, the appellant argues that the trial court erred
when it failed to admit the deposition of David B. Hartt since it
was properly filed. The appellant asserts that the submission and
deposition of David B. Hartt were both filed before the court-
mandated deadline and, thus, were properly admissible. The
appellee argues that the appellant’s submission was filed on April
8, 2004; however, Hartt’s deposition was never filed.

{1138} Although the appellee asserts that the deposition was
never filed, the appellant has presented evidence that, not only
was Hartt’'s deposition filed, but the appellee relied upon the
deposition, thus providing additional support for the contention
that it was, in fact, filed. The appellant attached the deposition
to the submission, but neglected to include a cover page indicating

that the submission also contained a copy of the deposition. It is
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clear that, although the deposition was not properly labeled, the
appellant did, in fact, file the deposition; therefore, it should
have been admissible. Thus, the appellants’ fifth assignment of

error has merit.

{139} “vI. The trial court erred in refusing to award any
damages to plaintiff, despite the record being uncontradicted
regarding the damages suffered by plaintiff and their amount.”

{140} Appellant asserts that the record was uncontradicted
regarding damages, thus, the trial court’s actions were improper
with respect to damages. As stated above, in assignment of error
five, the appellant made an adegquate showing of damages. The
mayor’s veto was improper and, as a result, deprived the appellant
of an opportunity to operate a business in a zoned area where it
had every right to do so. Because the appellant was deprived of an
opportunity to pursue its business venture, it suffered damages in
the amount of $107,970. The appellant’s damages were adequately
presented, entitling it to a damage award. Thus, the appellant’s
sixth assignment of error has merit.

Judgment reversed and remanded.
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This cause is reversed and remanded to the lower court for

further proceedings consistent with this opinion.

It is, therefore, considered that said appellant recover of
said appellee costs herein.

It is ordered that a special mandate issue out of this court
directing the common pleas court to carry this judgment into
execution.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

FRANK D. CELEBREZZE, JR.
PRESIDING JUDGE
ANTHONY O. CALABRESE, JR., J., CONCURS;

CHRISTINE T. McMONAGLE, J., CONCURS AND
DISSENTS (WITH SEPARATE OPINION) .

N.B. This entry is an announcement of the court's decision. See
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will be
journalized and will become the judgment and order of the court
pursuant to App.R. 22 (E) unless a motion for reconsideration with
supporting brief, per App.R. 26(A), is filed within ten (10) days
of the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court's announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section
2(A) (1) .
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CHRISTINE T. McMONAGLE, J., CONCURRING AND DISSENTING:

{41} Although I concur with the majority’s finding that C. R.
Green’s reliance on the deposition testimony of the city’s expert,
David B. Hartt, was proper, I respectfully dissent £from the
remainder of the majority’s opinion. In regard to the mayor'’s

veto, I would hold that the veto was valid.

{1142} Mayfield Heights, as a charter municipality, 1is
authorized by the Home Rule Amendment of the Ohio Constitution “to
exercise all powers of local self-government and to adopt and
enforce within their limits such local police, sanitary and other
similar regulations, as are not in conflict with general laws.”
The Home Rule Amendment, Section 3, Article XVIII, Ohio

Constitution.

{1143} The mayor’s veto power, set forth in the city’s charter,

provides as follows:
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{144} “Every ordinance or resolution of the Council shall be
presented to the Mayor for consideration before it goes into
effect. The Mayor, if he or she approves it, shall sign it and
file it with the Clerk of Council. The Mayor may approve oOr
disapprove the whole or any item of an ordinance appropriating
money, but otherwise his or her approval or disapproval shall be
addressed to the entire ordinance or resolution. If he or she
disapproves it or any item of it, he or she shall file it with
written notice of the disapproval with the Clerk of Council and
said disapproval shall be entered by the Clerk of Council in the
Journal of Council. TUnless an ordinance or resolution is filed
with the Clerk with said notice of disapproval within ten days (10)
days after its passage by Council, it shall take effect as though
the Mayor had signed it on the last day of said ten-day period.
When the Mayor has disapproved an ordinance or resolution, or an
item of it, as herein provided, the Council may, but not later than
twenty-eight (28) days thereafter, reconsider the legislation
vetoed by the Mayor and, 1f wupon such reconsideration, the
ordinance, resolution or item is approved by the votes of five (5)
or more of the members of Council, it shall take effect
notwithstanding the veto of the Mayor.” Mayfield Heights Charter,

Article III, Section 3(C).

{145} It is C. R. Green’s contention that the mayor’s veto

power only extends to legislative acts taken through ordinances or



resolutions, and not administrative acts. C. R. Green maintains
that the mayor’s veto of city council was an administrative act
and, thus, a nullity, and cites O’Keefe v. Dunn (1965), 215 A.2d
66, a New Jersey case, in support of its position. The majority
finds that “[t]lhe language of the city charter is clear in that it

does not give the mayor the power to veto administrative acts.”

{46} I disagree and would find that the city’s charter grants
the mayor the authority to veto ordinances and resolutions taken
through either legislative or administrative acts. The case of
Ellet Hills Mall, Inc. v. Ballad (1975), 49 Ohio App.2d 253, is
instructive. In Ellet, the city of Akron’s charter contained
language, similar to Mayfield Heights’ charter, that every
ordinance or resolution of the city council shall be presented to
the mayor for approval before going into effect. In considering
Ellet’s argument that the act of council in approving its plans was
administrative, as opposed to legislative and, hence, not subject
to a veto by the mayor, the Ellet court held that a city council is
without authority to approve an application for a zoning change
granted as an administrative act, without mayoral concurrence,
where a provision of the city charter requires that every ordinance
or resolution “shall, before it goes into effect, be presented to

the mayor for approval.” Id. at the syllabus.

{147} Here, the Mayfield Heights Charter provides that “[e]lvery

ordinance or resolution of the Council shall be presented to the



mayor before it goes into effect.” (Emphasis added.) Mayfield
Heights Charter, Article III, Section 3(C). C. R. Green argues
that “[t]he veto power granted to the Mayor of Mayfield Heights by
the Mayfield Heights Charter extends only to ordinances or
resolutions.” (Emphasis in original.) In other words, C. R. Green
argues that the mayor’s action was a veto of merely “Council'’s
interpretation of the zoning codel[,]” rather than a veto of a

resolution or an ordinance.

{1148} The record, however, demonstrates that council did, in
fact, pass Resolution No. 2003-7 overturning the planning
commission’s denial of C. R. Green’s request. Thus, there was a
resolution before the mayor and the mandatory language of the

city’s charter validly vested the mayor with veto power.

{149} Accordingly, I would overrule C. R. Green’s contention

that the mayor’s veto was invalid.

{150} I also disagree with the majority’s finding of merit to
C. R. Green’s contention that the decision to bar the subject use
was unreasonable, unlawful and not supported by the preponderance

of reliable, probative, and substantial evidence.

{151} C. R. Green argues on this point, alternatively from its
initial argument that the mayor’s wveto was invalid, that if the
mayor did have veto power over the city council’s actions, her

action was contrary to law. In particular, C. R. Green contends



that the trial court erred in giving deference to the mayor’s act

because:

{152} “‘deference’ applies to weighing conflicting factual
testimony. City Council is the entity which did that, not the
Mayor. The Mayor took no testimony. Significantly, the Mayor did

not file ‘conclusion of facts’ as required by R.C. 2506.03(A)."

{153} Thus, C. R. Green argues that deference should be
afforded to city council’s decision approving its request, rather

than the mayor’s decision vetoing city council.

{154} In resolving this issue, the majority finds that the
“mayor only has the power to veto ordinances and resolutions, not
legislative or administrative acts.” The majority goes on to state
that the “the mayor made no additional findings that would support
the appellee’s contention that council’s decision was an ordinance
or resolution.” The record clearly demonstrates, however, that

council did pass a resolution, to-wit: Resolution No. 2003-7.

{155} R.C. 2506.01 governs appeals from decisions of any agency

of a political subdivision and provides that:

{1156} “Every final order, adjudication, or decision of any
officer, tribunal, authority, board, bureau, commission,
department, or other division of any political subdivision of the
state may be reviewed by the court of common pleas of the county in

which the principal office of the political subdivision is located



as provided in Chapter 2505. of the Revised Code, except as
modified by this chapter.

{157} vxxx

{158} *A ‘final order, adjudication, or decision’ means an
order, adjudication, or decision that determines rights, duties,
privileges, benefits, or legal relationships of a person, but does
not include any order, adjudication, or decision from which an
appeal is granted by zrule, ordinance, or statute to a higher
administrative authority if a right to a hearing on such appeal is
provided, or any order, adjudication, or decision that is issued

preliminary to or as a result of a criminal proceeding.”

{1159} Accordingly, I would hold that the “order, adjudication,
or decision” that was appealed to the trial court was the decision
of the mayor vetoing city council’s approval of C. R. Green'’s
request. As already discussed, I believe that the city’s charter
makes it mandatory that the mayor consider all ordinances and
resolutions of the city council. The charter does not provide for
any appeal of an ordinance or resolution prior to the mayor’s
review of it. While the charter does provide for reconsideration
of the mayor’s veto, with five votes needed to overturn the veto,
in this case, council’s vote to reconsider the veto failed, and the
mayor’s veto was upheld. Thus, I would find that the decision in
this case was “final” when the mayor vetoed city council’s approval

of C. R. Green’s request, at which time the mayor’s decision became



ripe for appeal and, accordingly, deference should be afforded to

the mayor’s decision.
{60} R.C. 2506.04 provides that upon appeal:

{161} “The court may find that the order, adjudication, or
decision is wunconstitutional, illegal, arbitrary, capricious,
unreasonable, or unsupported by the preponderance of substantial,
reliable, and probative evidence on the whole record. Consistent
with its findings, the court may affirm, reverse, vacate, or modify
the order, adjudication, or decision, or remand the cause to the
officer or body appealed from with instructions to enter an order,
adjudication, or decision consistent with the findings or opinion
of the court. The judgment of the court may be appealed by any
party on questions of law as provided in the Rules of Appellate
Procedure and, to the extent not in conflict with those rules,
Chapter 2505. of the Revised Code.”

{1162} After finding that city council passed an ordinance that
was subject to the mayor’s review, I would address the issue of
whether the trial court properly granted the city’s motion for
summary judgment as follows.'

{163} An appellate court reviews a trial court’s decision on a
motion for summary judgment de novo. Grafton v. Ohio Edison Co.,

77 Ohio St.3d 102, 105, 1996-Ohio-336, 671 N.E.2d 241. To obtain a

'l would overrule C. R. Green’s contention that summary judgment was an
inappropriate means of resolving the case.
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summary judgment under Civ.R. 56(C), the moving party must
demonstrate that there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as a matter of
law. The moving party bears the initial burden of informing the
court of the basis of the motion and identifying those portions of
the record which support the requested judgment. Vahila v. Hall,
77 Ohio St.3d 421, 430, 1997-Ohio-259, 674 N.E.2d 1164. If the
moving party discharges its initial burden, the party against whom
the motion is made then bears a reciprocal burden of specificity to
oppose the motion. Id. See, also, Mitseff v. Wheeler (1998), 38

Ohio St.3d 112, 526 N.E.2d 798.

{1 64} Summary judgment is appropriate if, after construing the
evidence most favorably for the party against whom the motion is
made, reasonable minds can reach only a conclusion that is adverse
to that party. Zivich v. Mentor Soccer Club, 82 Ohio St.3d 367,
369-370, 1998-0Ohio-389, 696 N.E.2d 201; Temple v. Wean United, Inc.
(1977), 50 Ohio St.2d 317, 327, 364 N.E.2d 267. Any doubts must be
resolved in favor of the non-moving party. Murphy v. Reynoldsburg,

65 Ohio St.3d 356, 358-359, 1992-Ohio-95, 604 N.E.2d 138.

{165} C. R. Green maintains that Hartt’s (the city’s expert)
deposition testimony created genuine issues of material fact.
First, C. R. Green contends that Hartt “admits *** ambiguity” in
the city’s zoning provision. C. R. Green mischaracterizes Hartt'’s

testimony, however. Hartt testified that the city sought his



assistance to resolve the question of whether a hair salon was a
permitted operation in the subject district, but Hartt’s
unequivocal testimony was that it was his opinion that the city’s
zoning code prohibited a hair salon from operating in the subject
district. Hartt explained that any ambiguity was on the part of
the city (which is why it requested his review of the matter) and
not as to his opinion. Thus, Hartt did not “admit *** ambiguity”
in the city’s zoning code as C. R. Green contends.

{166} Next, C. R. Green argues that Hartt’s method of analysis
was flawed. According to C. R. Green, Hartt testified “that zoning
provisions must be strictly construed against the homeowner and in
favor of the City.” C. R. Green relies on Hartt’s answer in the

affirmative to the following question posed to him at his

deposition: “If something isn’t explicitly permitted in a zoning
limitation, then it’s prohibited?” C. R. Green mischaracterizes
Hartt’s testimony. Furthermore, in another portion of his

deposition testimony, Hartt testified that he agreed, in some
instances, zoning ordinances should be construed in favor of the
property owner.

{167} The crux of this appeal is whether the trial court erred
in finding that the city presented a preponderance of reliable,
probative and substantial evidence to support the decision of the

mayor.
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{168} Mayfield Heights Codified Ordinances 1174.01 and 1174.02
govern the property at issue and provide as follows:

{169} “1174.01 PERMITTED USES.

{70} “The following uses are permitted in a U-4-B District:

{71} ~(a) Banks, general offices, administrative offices,
professional offices and financial offices; (Ord. 1990-51. Passed
10-22-90.)

{172} “(b) Any use not specified and determined to be similar
by the Planning Commission and confirmed by Council majority.
(Ord. 1991-36. Passed 9-9-91.)

{173} “1174.02 PROHIBITED USES.

{174} “The following uses are prohibited in a U-4-B District:

{75} “(a) Retail stores or shops for the purpose of selling
articles from the premises;

{176} ™ (b) Restaurants, bars or other food service
establishments;

{177} “(c) Any automotive type services;

{78} “(d) Medical and dental offices;

{179} “(e) Any use as determined by the Planning Commission and
confirmed by Council majority as not meeting the purpose and intent
as specified in section 1174.01.

{80} “In a U-4-B District, no building or premises shall be

used and no building shall be erected which is arranged, intended



or designed to be used for other than U-4-B use. (Ord. 1994-10.
Passed 6-27-94.)"

{181} C. R. Green argues that the ordinance is ambiguous about
what constitutes a professional office; that its proposed operation
was not for a retail store to sell articles and, thus, it was not a
prohibited use; and that prohibition of its operation based on the

city’s foot traffic argument is “inherently arbitrary and vague.”

{1182} The majority finds that “[ilt is clear from the language
of the U-4-B zoning code that the appellant’s business proposal
falls well within the permitted uses.” The majority reasons that
the training and licensure requirements for hairstylists make it
“clear *** that a hair salon as an operation fits within the
parameters of a professional office.” 1In so finding and reasoning,
the majority states that the city did not provide any “additional
evidence to support its position that [C. R. Green’s] business
proposal was a non-permitted use; they also failed to provide any
evidence that [C. R. Green] intended to operate a retail
establishment.” I disagree.

{1183} In Hartt’'s affidavit, submitted in support of the city’s
motion for summary judgment, he averred as follows:

{11 84} “14. Affiant further states that based wupon (i)
Affiant’s review of all the appropriate background related to this
request; (ii) Affiant’s experience in planning and zoning; and

[(iii)] Affiant’s interpretation of the relevant provisions in the



Mayfield Heights Planning and Zoning Code, it is Affiant’s opinion
that a hair salon, as described by the Appellant, is a retail
operation and is not a use that is permitted in the U-4-B Planned

Office and Restrictive Service Districts;

{1185} “15. Affiant further states that Affiant has reached

this opinion based on the following:

{186} “A. The U-4-B Planned Office and Restrictive Service
District is clearly intended as a district limited to office uses;

{187} “B. Conversely, retail uses are specifically prohibited
in this district;

{1188} “C. Service businesses requiring customers to come to
the place of business are as much of a retail business as those

businesses selling products;

{189} “D. From a zoning perspective, any requirements of a
regulatory agency (such as definitions for business, licensing,
certification) do not alter the distinctions between office and

retail uses; and

{190} “E. For all of the other reasons, background,
information and factors set forth in Affiant’s Expert Report dated

November 14, 2003[.]"

{191} In opposition to the city’s motion for summary judgment
on this issue, C. R. Green submitted excerpts of Hartt’s deposition
testimony. It did not submit an expert report or any other

evidence on its behalf.



{192} As already mentioned, I believe that C. R. Green
mischaracterizes the portions of Hartt’s testimony upon which it
relied. Hartt’s opinions are undisputed. Thus, I would find that

there was a preponderance of reliable, probative and substantial
evidence to support the mayor’s decision, and the trial court

properly granted the city’s motion for summary judgment.

{193} Finally, I disagree with the majority’s holding that C.
R. Green suffered $107,970 in damages. Because I would hold that
the trial court did not err in granting the city’s motion for
summary Jjudgment, I would likewise hold that it did not err in

denying C. R. Green’s request for monetary damages.
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