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ANTHONY O. CALABRESE, JR., J.:

{1} Plaintiff-appellant/counterclaim-defendant, Reserve Trans-
portation Services, Inc. (“Reserve Transportation”) and Richard
Plociak (“Plociak”), third-party defendant/appellant, collectively
referred to as “appellants,” appeal the decision of the trial court.

The trial court granted defendants-appellees’ motion for the
appointment of a receiver. Having reviewed the arguments of the

parties and the pertinent law, we hereby affirm the trial court.



{12} According to the case, this consolidated appeal involves a
dispute between the controlling and noncontrolling shareholders of
Reserve Transportation. Plociak held a director’s meeting on March
18, 2004 and his two partners, Michael Burbach (“Burbach”) and
Ronald Rosalina (“Rosalina”), were terminated. As a result of the
meeting and subsequent terminations, Plociak, along with his wife
and daughter, received control of the company.

{13} Simultaneous with the firing of its minority shareholders,
Reserve Transportation filed an action in common pleas court against
Burbach for breach of fiduciary duties and for declaratory relief.
Burbach answered and filed his own counterclaim and third-party
complaint against Plociak for breach of fiduciary duties, an
accounting and injunctive relief. Rosalina subsequently intervened
in the action to assert breach of fiduciary claims against Reserve
Transportation and Plociak.

{4} During the early stages of the litigation, the parties
accepted the recommendation of corporate counsel and hired Stout
Risius, Ross, Inc. (“Stout Risius”) to appraise Reserve
Transportation. Stout Risius issued a report valuing Reserve
Transportation at a total of $7,464,425. Based upon the equal one-
third equity interests of the three shareholders, Burbach and

Rosalina would each be entitled to receive $2,488,141.60.
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{15} The Stout Risius report was rejected by corporate counsel,
who then sought to invoke provisions of the shareholder agreement
that allowed corporate counsel and the corporate accountant to
select other appraisers. The other appraisals were substantially

lower than the Stout Risius report.

{16} Corporate counsel selected Tidwell DeWitt Business
Consulting Group (“Tidwell”) and it appraised Reserve Transportation
at $875,000. The corporate accountant selected Loveman-Curtis, Inc.
(*Loveman”), which appraised Reserve Transportation at $548,000.
Both appraisals commissioned by Reserve Transportation indicated

that the company was in imminent threat of insolvency.

{17} Burbach and Rosalina moved the trial court for the
appointment of a receiver on September 3, 2004. Reserve
Transportation filed its brief in opposition to the appointment of a
receiver on September 13, 2004. Prior to the hearing, Burbach and
Rosalina filed a Jjoint brief submitting three appraisals and
outlining several reasons to appoint a receiver. A hearing was
conducted on January 7, 2005, and the trial court issued a written
opinion and journal entry on January 20, 2005. The court appointed
a receiver for the limited purpose of overseeing the appraisal of
Reserve Transportation’s fair market value. It is from this order
appointing a receiver that Reserve Transportation and Plociak filed

the instant appeal.
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{118} According to the facts, Reserve Transportation is an
intermodal trucking company. Intermodal shipping involves
transportation by more than one form of carrier during a single
journey. For example, goods produced offshore are delivered via sea
vessel 1n containers, and are then delivered to their final
destination wvia rail and/or truck. Reserve Transportation is
primarily involved 1in the 1latter state of transportation,
transporting containers between rail yards and customers. It
contracts with approximately 250 independent owner/operators of

trucks to transport its customers’ containers.

{19} Burbach started Reserve Transportation in 1999 with two
other individuals. Later that year, Plociak purchased an interest
in Reserve Transportation. As a result, Plociak, Burbach, and
Rosalina became equal equity shareholders of the company, although
Plociak retained 52 percent of the company’s voting shares.

{110} On December 1, 1999, Burbach, Rosalina and Plociak entered
into a shareholders’ agreement with Reserve Transportation for the
ownership of 100 shares of capital stock in the company. At that
time, Plociak retained 52 shares, with Burbach and Rosalina equally
splitting the remaining 48 shares, 24 shares each. On May 31, 2002,
Burbach, Rosalina and Plociak amended the shareholders’ agreement
after changing from a C-corporation to an S-corporation. The
original 100 shares distributed via the December 1, 1999

shareholders’ agreement became Class A voting shares, and Burbach
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and Rosalina were each given 28 additional shares of Class B, non-
voting capital stock. Thus, each shareholder owned 52 shares of
stock in the company, entitling each to equal distributions of
profits.

{11} The May 31, 2002 amendment to the shareholders’ agreement
also amended the procedure for the purchase of shares upon the
termination of employment of any shareholder. The shareholders’
agreement, as amended, provides that a shareholder is obligated to
sell his shares to the corporation upon his termination. If the
parties cannot agree upon a purchase price for the shares within 30
days of the termination, the purchase price of those shares is to be
determined by ascertaining the fair market value of the corporation.

The fair market value of the corporation is to be determined by the
average of a valuation.

{1112} On March 18, 2004, the Reserve Transportation board of
directors terminated the employment of Burbach and Rosalina and
removed them as officers of the company. After the termination, the
parties failed to agree on an appraised value for the company.
Earlier in the lawsuit and at the request of the trial court,
Reserve Transportation’s corporate counsel, Michael Ward, suggested
that Stout Risius independently appraise the value of the company.

The parties and counsel agreed with Ward’s suggestion. Stout Risius
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valued Reserve Transportation at $7,464,425,' thereby entitling each
of the fired shareholders to receive $2,488,141.60. Reserve

Transportation’s counsel subsequently rejected the appraisal report.

{1 13} Thereafter, Reserve Transportation’s counsel and 1its
accountant each selected a different appraiser to evaluate the
company. Corporate counsel selected Tidwell, which issued a report
valuing the company at $875,000, and Reserve Transportation’s
accountant selected Loveman, which valued the company at $548,000.
The average of the appraisals was $711,500. Burbach and Rosalina
obtained a fourth appraisal from Meaden & Moore, Ltd. This report
was also submitted to the trial court in the prehearing brief and
appraised the value of Reserve Transportation, as of the termination
of Burbach and Rosalina, at $5,562,000.2

{1 14} Primarily due to the vast differences in appraisals, the
parties were unable to come to an agreement regarding the wvalue of
the company. Consequently, Burbach and Rosalina filed a joint
motion for the appointment of a receiver, which the trial court
granted on January 20, 2005. Reserve Transportation filed its
appeal to this court on January 27, 2005.

IT.

'R. at 122, see Exhibit A.

2See Exhibit D.
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{15} Appellants’ first assignment of error states the
following: “The trial court abused its discretion in granting the
joint motion of defendant/counterclaim-plaintiff Michael Burbach and
intervenor-plaintiff/counterclaim-defendant Ronald J. Rosalina to
appoint a receiver over plaintiff/counterclaim-defendant Reserve
Transportation Services, Inc., without conducting an evidentiary
hearing, without hearing any testimony, and without making any
evidentiary findings necessary for the appointment of a receiver.”

{16} Appellants’ second assignment of error states the
following: “The trial court erred as a matter of law by finding that
R.C. 2735.01(F) justifies the appointment of a receiver to oversee
and re-conduct an appraisal process set forth in the shareholders

agreement among the shareholders of Reserve Transportation.”

{117} Appellants’ third assignment of error states the
following: “The trial court abused its discretion in appointing a
receiver over Reserve Transportation without finding by clear and
convincing evidence that Reserve Transportation ‘has been dissolved,
or is insolvent, or in imminent danger of insolvency, or has
forfeited its corporate rights’ pursuant to R.C. 2375.01(E).”"

{18} Appellants’ fourth assignment of error states the
following: “The trial court abused its discretion in appointing a
receiver over Reserve Transportation that, in effect, voids the

procedure set forth in the shareholders agreement without first
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finding as a matter of law that the shareholders agreement 1is
invalid.”

IIT.

{119} Appellants claim the court erred because it granted the
motion without conducting an evidentiary hearing, without hearing
any testimony, and without making any evidentiary findings necessary
for the appointment of a receiver. We do not find merit in
appellants’ argument.

{1 20} Appellants were provided with notice and a full
opportunity to be heard at the January 7, 2005 evidentiary hearing.

Despite being present, Reserve Transportation’s attorney made no
effort to address the trial court, present evidence, or proffer any
evidence.

{1 21} The record demonstrates that Reserve Transportation was
represented at the receiver hearing by attorney Jonathan T. Hyman
and that Plociak was also present and individually represented by
attorney Donald Scherzer. The judge gave appellants’ counsel full
opportunity to argue their position.

“The Court is inclined to appoint the use of another

receiver at this point in time to obtain another

appraisal in order to insure that all of the

shareholders’ rights are fully protected.

"Now, I will give defense counsel an opportunity to
express a reason why that would be an incorrect thing to

do. It appears to the Court that there is clear and
convincing evidence, Dbecause of the wide disparity
appraisal values here. And taking into account that

corporate counsel, and corporate accountants whose



interests, this Court finds to be clearly divergent from
the minority shareholders.

“Who wishes to speak, Mr. Scherzer or Mr. Hyman[?]

“MR. SCHERZER: I certainly would like to speak on behalf
of Mr. Plociak. Your Honor, the Stout Risius report was
obtained for ©purposes of facilitating a ©possible

settlement **x °

(Emphasis added.)

{1 22} The testimony and evidence in the record demonstrates that
Reserve Transportation, in contravention to its claims, did indeed
have several opportunities to be heard at the trial court level.
Moreover, appellants failed to object to the trial court’s conduct.

Appellants’ failure to object to the alleged conduct constitutes a
waiver of the alleged irregularities.

{23} Generally, if a party has knowledge of an error with
sufficient time to object before the judge takes any action, that
party wailves any objection to the claimed error by failing to raise
that issue on the record before the action is taken. Tissue V.
Tissue, Cuyahoga App. No. 83708, 2004-0Ohio-5968,; Belvedere
Condominium Unit Owners Assn. v. R.E. Roark Cos., Inc. (1993), 67
Ohio St.3d 274, 279; Mark v. Mellott Mfg. Co., Inc. (1995), 106 Ohio
App.3d 571, 589; Sagen v. Thrower (Apr. 8, 1999), Cuyahoga App. No.

73954. Therefore, a litigant who had the opportunity to raise a

Tr. at 7.
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claim in the trial court, but failed to do so, waives the right to
raise that claim on appeal. Id.

{1 24} Accordingly, appellants’ first assignment of error is
overruled.

IV.

{11 25} Based on the substantial interrelation between appellants’
last three assignments of error, we shall address them together in
the following section.

{1 26} An abuse of discretion implies more than an error of law
or judgment. Rather, abuse of discretion suggests that the trial
court acted in an unreasonable, arbitrary, or unconscionable manner.

In re Jane Doe 1 (1991), 57 Ohio St.3d 135; Blakemore v. Blakemore

(1983), 5 Ohio St.3d 217.

{127} The appointment of a receiver is a final appealable order.
Jamestown Village Condominium Owners Assn. v. Market Media Research,

Inc. (1994), 96 Ohio App.3d 678, 689.

{128} R.C. 2735.01, appointment of receiver, states the
following:

“A receiver may be appointed by the supreme court or a
judge thereof, the court of appeals or a judge thereof in
his district, the court of common pleas or a judge
thereof in his county, or the probate court, in causes
pending in such courts respectively, in the following
cases:

“(A) In an action by a vendor to wvacate a fraudulent
purchase of property, or by a creditor to subject
property or a fund to his claim, or between partners or
others jointly owning or interested in any property or



fund, on the application of the plaintiff, or of a party
whose right to or interest in the property or fund, or
the proceeds thereof, is probable, and when it is shown
that the property or fund is in danger of being lost,
removed, or materially injured;

* % %

“(E) When a corporation has been dissolved, or is
insolvent, or in imminent danger of insolvency, or has
forfeited its corporate rights;

“(F) In all other cases in which receivers have been
appointed by the usages of equity.”

{1129} The trial court determined that either R.C. 2735.01(E) or
2735.01(F) justifies the appointment of an appraiser in the case
sub judice. The trial court stated the following:

“Reserve Transportation has argued, through the
appraisals of Loveman-Curtis and Tidwell DeWitt, that the
corporation’s value has diminished, and that several
factors may result in an imminent danger of insolvency.
Therefore, by its own appraisers’ assertions, subsection
(E) of R.C. 2735.01 applies.

“In the alternative, the Court concludes that subsection
(F) of R.C. 2735.01 applies to this case. If the Tidwell
and Loveman appraisals are incorrect, and if the
Corporation is on solid financial footing as suggested by
the Stout appraisal, it would be inequitable to allow
Reserve Transportation to enforce against Burbach and
Rosalina the buy/sell agreement at a grossly discounted
rate. The Court concludes that the state provides it
with equitable power in such a situation to intervene
with the appointment of a receiver, so that a fair and
equitable price may be set for the shares.

“The Court concludes that [t]lhe buy/sell provision of the
Shareholders Agreement has broken down, due primarily to
the irreconcilable disparities between appraisals.”
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{30} R.C. 2735.01(E) and (F) apply in this situation. Given
the facts of this case, either section of the Revised Code, on its
own, supports the appointment of a receiver. Moreover, we find the
shareholders’ agreement, solely as it relates to appellants’
argument, to be subverted. This is partly evidenced by the
substantial difference in appraisals and the contentious conduct of
the parties.

{31} In addition, the appointment of a receiver by the trial
court was not for the purpose of managing Reserve Transportation’s
assets. Rather, the receiver was appointed for the limited purpose
of administering an unbiased appraisal of Reserve Transportation.
The approximately seven million dollar difference between the Stout
Risius and Tidwell and Loveman appraisals demonstrates a significant
breakdown in the wvaluation process.

{132} Based on the evidence, we do not find merit in appellants’
claim that the lower court abused its discretion in appointing a
receiver over Reserve Transportation without finding by clear and
convincing evidence that Reserve Transportation “has been dissolved,
or is insolvent, or in imminent danger of insolvency, or has
forfeited its corporate rights pursuant to R.C. 2375.01(E).”"
Furthermore, we find that the evidence demonstrates that the lower
court did not err in regard to the shareholders’ agreement.

{1133} As previously stated, the shareholders’ agreement has

broken down, due to the significant and irreconcilable discrepancies
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in appraisal wvalues. The approximately seven million dollar
difference in value 1is substantial. Moreover, it demonstrates
severe incongruency between the Stout Risius and Tidwell and Loveman
appraisals. This inconsistency is significant enough that an
objective third party needs to rectify the matter. Under these
circumstances, the trial court’s appointment of a receiver is
appropriate and justified under R.C. 2735.01.

{134} *The question of whether or not a receiver will be
appointed in a given case is addressed to the sound discretion of
the court under all the circumstances.” State ex rel. Celebrezze v.
Gibbs (1991), 60 Ohio St.3d 69, 73, citing South Main Akron, Inc. V.
Lynn Realty, Inc. (App. 1951), 62 Ohio Law Abs. 103, 106 and
Consolidated Rail Corp. v. Fore River Ry. Co. (C.A. 1, 1988), 861

F.2d 322.

{135} “The term discretion itself involves the idea of choice,
of an exercise of the will, of a determination made between
competing considerations. In order to have an abuse of that choice,
the result must be so palpably and grossly violative of fact or
logic that it evidences not the exercise of will but the perversity
of will, not the exercise of judgment but the defiance of judgment,
not the exercise of reason but instead passion or bias.” Nakoff v.

Fairview Gen. Hosp. (1996), 75 Ohio St.3d 254, 256.

{1136} Wwith this direction in mind, we conclude the trial court

did not abuse its discretion. R.C. 2735.01 gives the court the
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power to appoint a receiver in this instance. In this case, the
trial court felt in its discretion that the conflicting, incongruent
appraisals <created irreconcilable disparities requiring the
appointment of a receiver. Nothing in this record suggests to us
that we should disturb that conclusion.

{137} Appellants’ second, third and fourth assignments are

overruled. The trial court’s decision is hereby affirmed.

It is ordered that appellees recover of appellants their costs
herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court
directing the Cuyahoga County Court of Common Pleas to carry this
judgment into execution.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

ANTHONY O. CALABRESE, JR.
JUDGE

FRANK D. CELEBREZZE, JR., P.J., CONCURS;

CHRISTINE T. MCMONAGLE, J., DISSENTS
(SEE SEPARATE DISSENTING OPINION.)




N.B. This entry is an announcement of the court's decision. See
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will be
journalized and will become the judgment and order of the court
pursuant to App.R. 22 (E) unless a motion for reconsideration with
supporting brief, per App.R. 26(A), is filed within ten (10) days of
the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court's announcement of decision by the clerk
per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section 2(a) (1).

COURT OF APPEALS OF OHIO EIGHTH DISTRICT
COUNTY OF CUYAHOGA
NOS. 85874 & 85912
RESERVE TRANSPORTATION
SERVICES, INC., ET AL.,
Plaintiffs-Appellants ; DISSENTTING
V. i OPINTION
MICHAEL BURBACH, ET AL., '
Defendants-Appellees
DATE: November 17, 2005

CHRISTINE T. McMONAGLE, J., DISSENTING:
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{1 38} Respectfully, I dissent and would dismiss this appeal for
lack of a final appealable order.

{139} In its order appointing a receiver to engage an
independent appraiser, the court stated that "“[a]l]ll parties and
claims remain pending. The [final pretrial] set for 01/26/05 and
the Trial set for 02/09/05 are hereby cancelled. This matter is set
for a status conference on 04/11/05 at 10:30 a.m.” Further, on
February 4, 2005, the trial court denied the company and Plociak’s
motion for stay pending appeal, stating that:

{140} “The court recognizes that, as a general rule, an order
appointing a receiver is a final appealable order which affects a
substantial right in a special proceeding. Mandalaywala v. Zaleski
(1997), 124 Ohio App.3d 321, 329, 706 N.E.2d 344, citing Forest City
Invest. Co. v. Haas (1924), 110 Ohio St. 188, 143 N.E. 549,
paragraph one of the syllabus. See, also, Jamestown Village
Condominium Owners Assn. v. Market Media Research, Inc. (1994), 96

Ohio App.3d 678, 689, 645 N.E.2d 1265.”

{1141} The court found the appointment of a receiver in this case
distinguishable, stating:

{1142} “However, those cases all involve the appointment of a
receiver with unlimited powers as to the day-to-day operation of a
company. In this case, the court appointed a receiver for the very
limited and specific purpose of getting a fair valuation of Reserve

Transportation Services, Inc. The court did not vest the receiver
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with broad and unlimited powers, and did not charge him with the
day-to-day operation of the corporation.”

{143} In this appeal, the company and Plociak argue the
propriety of the trial court’s order granting a receivership, and
the majority considers same. I would find that the trial court’s
order is not a final appealable order and, thus, dismiss this appeal
without addressing whether a receivership was appropriate.

{1 44} rppellate courts in Ohio have jurisdiction to review the
final orders or judgments of inferior courts within their district.
Section 3(B) (2), Article IV of the Ohio Constitution; R.C. 2501.02.
If a judgment is not final and appealable, then an appellate court
has no jurisdiction to review the matter and it must be dismissed.
Prod. Credit Assn. v. Hedges (1993), 87 Ohio App.3d 207, 210, 621
N.E.2d 1360, 1362 at fn. 2; Kouns v. Pemberton (1992), 84 Ohio
App.3d 499, 501, 617 N.E.2d 701, 702.

{145} R.C. 2505.02 governs final orders and provides that:

{146} v

{147} “(B) An order is a final order that may be reviewed,
affirmed, modified, or reversed, with or without retrial, when it is
one of the following:

{148} “ (1) An order that affects a substantial right in an

action that in effect determines the action and prevents judgment;
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{1149} *(2) An order that affects a substantial right in a
special proceeding or upon a summary application in an action after
judgment ;

{50} *(3) An order that vacates or sets aside a judgment or
grants a new trial;

{1151} *(4) An order that grants or denies a provisional remedy
and to which both of the following apply:

{1152} *(a) The order in effect determines the action with
respect to the provisional remedy and prevents a judgment in the
action in favor of the appealing party with respect to the
provisional remedy.

{1153} *(b) The appealing party would not be afforded a
meaningful or effective remedy by an appeal following judgment as to
all proceedings, issues, claims, and parties in the action.

{1154} *(5) An order that determines that an action may or may

not be maintained as a class action.”

{1155} Generally, appointment of a receiver affects a substantial
right and is, therefore, a final appealable order. See Forest City,
supra. However, in considering whether the trial court’s order is
final in this case, I believe the court cannot solely consider the
general nature of the order (i.e., an order granting the appointment
of a receiver), but must also consider the effect the order has on

the case; that i1is, whether the order “in effect determines the



action and prevents a judgment.” See Systems Construction, Inc. V.

Worthington Forest (1975), 46 Ohio App.2d 95, 345 N.E.2d 428.

{1156} T would find that the effect of the trial court’s order,
by its wvery language, did not determine the action or prevent a
judgment on the part of the company and/or Plociak. Indeed, since
this appeal has been filed, the parties have been engaged in
pretrial practice, including the filing of discovery motions,
answers and replies to counterclaims and cross-claims, as well as a
case management conference being held. Moreover, on September 19,
2005, the trial court issued an order stating that the “case remains
scheduled for final pretrial on 11/3/05. All parties with authority
to settle shall be present. Case remains scheduled for trial on
11/28/05. All prior trial orders stand.”

{1157} Accordingly, I dissent and would hold that the order
appointing the receiver is not final and, therefore, the court is

without jurisdiction to hear this appeal.
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