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COLLEEN CONWAY COONEY, P.J.:
{1} Defendant-appellant, Sharonda Sims (“Sims”), appeals her
conviction for felonious assault. Finding merit to the appeal, we

reverse and remand for a new trial.

{12} In 2004, Sims was charged with two counts of felonious
assault. The matter proceeded to a jury trial, where the following

evidence was presented.

{13} In December 2003, Sims was involved in an altercation
with the wvictim, Shontia Howard (“Howard”), at a bar in Cleveland.
Conflicting versions of the events following this altercation were
given at trial.

{14} Sims testified that later that evening/early morning, her
boyfriend received numerous phone calls on his cell phone from
Howard and her friends threatening to come over and “beat up” Sims.
She testified that the she did not believe Howard would show up;
however, as she was going to bed, she heard a commotion outside and
someone shouting threats in her front yard. Sims testified that
she grabbed a knife off the table and went outside. According to
Sims, everyone ran when she stepped outside except Howard who
approached Sims with her hand behind her back. Sims testified that
she believed Howard had a gun and, as Howard made a lunging
movement, Sims reacted and stabbed Howard in the face. According to
Sims, it was not her intention to stab Howard, but she feared for

her life.



{15} Howard testified that Sims called her after the fight at
the bar and the two agreed that Howard would come over to discuss
the events in order to “preserve their friendship.” Howard claimed
that Sims was already outside when Howard arrived, approached the
car in which Howard was sitting and, when Howard turned to speak to

her, Sims stabbed her in the face.

{16} Officer Robert Cerba testified that he found Sims in the
basement of her house. He also located the knife on the table but
found no blood on the knife. The only evidence of blood was found
in Howard’s car.

{17} The jury found Sims guilty of one count of felonious
assault and was hung as to the second count, and the court
sentenced her to three years in prison. The State subsequently
dismissed the second count of felonious assault without prejudice
so the within appeal could be pursued.’

{118} Sims appeals her conviction, raising four assignments of
error. Because we find the third and fourth assignments of error
dispositive, they will be addressed first.

Jury Instructions/New Trial

{19} In her third and fourth assignments of error, Sims
challenges the jury instructions and the denial of her motion for a

new trial based on error in the jury instructions.

'We dismissed this appeal for lack of a final appealable order when the hung-jury
count remained unresolved. We reinstated the appeal once that count was dismissed.



{110} A ruling on a motion for a new trial is within the trial
court’s discretion and will not be disturbed on appeal absent a
showing of abuse of discretion. State v. Schiebel (1990), 55 Ohio
St.3d 71, 564 N.E.2d 54, paragraph one of the syllabus. Crim.R.
33, which provides the bases upon which a new trial may be granted,
provides in pertinent part:

“(A) Grounds. A new trial may be granted on motion of the

defendant for any of the following causes affecting materially
his substantial rights:

(1) Irregularity in the proceedings, or in any order or ruling
of the court, or abuse of discretion by the court, because of

which the defendant was prevented from having a fair trial; *
*x % I

{f 11} Sims argues the irregularity in the proceedings was the
court’s denial of her request for the deadly force, self-defense

jury instruction.

{112} when reviewing a trial court’s jury instructions, the
proper standard of review for an appellate court is whether the
trial court’s refusal to give a requested instruction constituted
an abuse of discretion under the facts and circumstances of the
case. State v. Wolons (1989), 44 Ohio St.3d 64, 68, 541 N.E.2d 443.
Jury instructions are reviewed in their entirety to determine if
they contain prejudicial error. State v. Porter (1968), 14 Ohio

St.2d 10, 235 N.E.2d 520.

{13} In the instant case, Sims maintained at trial that her
actions were in self-defense because she believed Howard had a gun

behind her back. The trial court instructed the jury regarding



self- defense; however, it refused to instruct the jury on deadly
force, self-defense. The following jury instruction was given
regarding self-defense:
“Self-defense. To establish self-defense the defendant must
prove:
“(A) The defendant was not at fault in creating the situation
giving rise to felonious assault; and
“(B) The defendant had reasonable grounds to believe and an
honest belief, even though mistaken, that he was in imminent
danger of bodily harm and that his only means to protect

himself from such danger was by the use of force not likely to
cause death or great bodily harm.” (Emphasis added).

{1 14} The deadly force, self-defense instruction allows jurors
to consider that the defendant had reasonable grounds to believe
that she was in imminent danger of death or great bodily harm and
that her only means to protect herself from the danger was by the
use of deadly force. See, e.g. Ohio Jury Instructions, Section
411.31.

{1115} Sims argues that the refusal to give the deadly force,
self- defense instruction constituted an abuse of discretion.
Although the State agrees that the deadly force, self-defense
instruction should have been given, it argues that the error was
not prejudicial. We find that it was prejudicial, and the denial
to instruct the jury on deadly force, self-defense was an abuse of
discretion.

{1116} “Courts have held that when lethal force is used in
self-defense, the perceived threat to the accused must be of death

or great bodily harm.” State v. Dietz, Cuyahoga App. No. 81823,



2003-0Ohio-3249, citing City of Akron v. Dokes (1986), 31 Ohio App.
3d 24, 507 N.E.2d 1158. A deadly force, self-defense instruction
is appropriate when physical harm was inflicted by means of a
deadly weapon or dangerous ordnance. State v. Hansen, Athens App.
No. 01CAl5, 2002-0Ohio-6135, citing State v. Chlebowski (May 28,
1992), Cuyahoga App. No. 60808 and State v. Wagner (July 14, 2000),
Lake App. No. 99-L-043.

{17} In the instant case, Sims used lethal force by stabbing
the victim with a knife. Therefore, the deadly force self-defense
instruction was required. See, State v. Darkenwald, Cuyahoga App.
No. 83440, 2004-Ohio-2693. Without this instruction, Sims was
denied a fair trial Dbecause, under the plain meaning of the
instruction given, the jury could not even consider self-defense
because the force used by Sims was lethal and could have caused
death or great bodily harm. Therefore, we find that the trial
court abused its discretion in failing to instruct the jury on
self-defense with deadly force. Based on the erroneous jury
instruction, the court should have also granted Sims’ motion for a
new trial.

{118} Accordingly, the third and fourth assignments of error
are sustained. The first and second assignments of error
challenging evidentiary rulings are rendered moot.

Judgment reversed and case remanded for a new trial.



It is, therefore, considered that said appellant recover of
said appellee the costs herein.

It is ordered that a special mandate be sent to the Cuyahoga
County Court of Common Pleas to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

SEAN C. GALLAGHER, J. CONCURS;

KENNETH A. ROCCO, J. DISSENTS (SEE
SEPARATE DISSENTING OPINION)

PRESIDING JUDGE
COLLEEN CONWAY COONEY

N.B. This entry is an announcement of the court's decision. See App.R.
22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will be journalized
and will become the judgment and order of the court pursuant to App.R.
22 (E) unless a motion for reconsideration with supporting brief, per
App.R. 26(A), is filed within ten (10) days of the announcement of the

court's decision. The time period for review by the Supreme Court of
Ohio shall begin to run upon the Jjournalization of this court's
announcement of decision by the clerk per App.R. 22(E). See, also,

S.Ct.Prac.R. II, Section 2(A) (1).
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KENNETH A. ROCCO, J., DISSENTING:

{19} while I agree with the majority opinion’s analysis with
regard to Sims’ third and fourth assignments of error, since the
jury instructions given in this case were flawed, I dissent from
the majority’s decision to consider this appeal without considering
the matter of the second count of the indictment. As the record
stands, this court lacks jurisdiction over this appeal.

{11 20} The record reflects this court previously dismissed this
appeal for lack of jurisdiction because the jury could not reach a
verdict on the first count of the indictment and the trial court
thereafter made no final disposition of the charge. The situation
remains unchanged. This court cannot consider the appeal until the
remaining count of the indictment is dismissed “with prejudice.”
State v. Bourdess (Oct. 7, 1999), Cuyahoga App. No. 74842.

{121} This court repeatedly has held that in a criminal case, a
dismissal without prejudice does not constitute a final order under
either R.C. 2505.02 or Crim.R. 48. 1Id.; Fairview Park v. Fleming
(Dec. 7, 2000), Cuyahoga App. Nos. 77323, 77324; C(Cleveland v.

Stifel (Sept. 29, 1999), Cuyahoga App. No. 75761l; State v. Brown,



Cuyahoga App. No. 84229, 2004-Ohio-5587; State v. Bobby (May 8,
1986), Cuyahoga App. No. 50455 (which held that since the defendant

already was placed in jeopardy by trial, which did not terminate

when the hung jury was discharged, “there is no valid double

jeopardy claim to prevent vretrial;” the case remained pending

against the defendant because “a mistrial following a hung jury is

not an event that terminates original jeopardy,” and, thus, no

final disposition had been made in the case.)

{122} Similarly, in this case, the trial judge has issued an
order that purported to dismiss the remaining count against
appellant, but he did so “without prejudice.” Although Crim.R. 48
does not contemplate that the trial court may bar prosecution by
dismissing an indictment with prejudice, nothing prevents the state
from doing so. Indeed, if the jury had found Sims guilty on count
two, R.C. 2941.25(A) would prohibit her conviction on that count.

{123} In my view, therefore, this appeal is premature. The
state should be required to either dismiss with prejudice or

proceed to trial on count two before this case may be considered.
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