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Cleveland, Ohio 44113
ANN DYKE, P.J.:

{11} Defendant-Appellant Kevin Pettit ("Defendant") appeals
from the judgment of the trial court denying his motion to suppress
evidence and convicting him of drug trafficking and possession of
criminal tools. For the reasons set forth below, we affirm.

{12} The record reveals the following facts. Officer Jason
West of the Cleveland Heights Police Department was on duty on
January 17, 2003 when he stopped the Defendant for a speeding
violation. In the process of preparing a citation, Officer West
ran the Defendant’s social security number through his zone car
computer. Officer West testified that the computer informed him
that the Defendant had an outstanding felony warrant for his
arrest. The Officer confirmed with dispatch the outstanding
warrant and arrested the Defendant.

{13} After the arrest, Officer West decided to tow the
Defendant’s automobile. While waiting for the tow truck, a second
officer, Officer Boeder, arrived at the scene. Officer West,
seeking to conduct an inventory of the contents of the automobile
prior to it being towed, began searching the passenger compartment
of the Defendant’s automobile. In the center console, Officer West
discovered a leather bag that contained 34 baggies of individually
wrapped marijuana. Next to the leather bag was a notebook that

contained miscellaneous names and dollar amounts. Additionally,
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the officer retrieved two cellular telephones, one which rang

continuously throughout the search. The automobile was then towed

and the Defendant was transported to the police station.

{4} The Cuyahoga County Grand Jury charged Defendant, in a
two count indictment, with one count of drug trafficking in
violation of R.C. 2925.03 and one count of possessing criminal

tools in violation of R.C. 2923.24.

{5} Prior to the trial of this matter, Defendant filed a
motion to suppress the evidence retrieved from his automobile, as
well as evidence discovered at his residence. The trial court held
a hearing regarding the motion on January 14, 2004. After hearing
the relevant evidence and testimony, the court denied Defendant’s
motion to suppress the items found in the Defendant’s automobile
and granted Defendant’s motion as to the items discovered in the

Defendant’s residence.

{6} On January 15, 2004, the case proceeded to a bench trial
as the Defendant voluntarily waived his right to a jury trial.
After hearing all the evidence and testimony in the case, the trial
court convicted the Defendant of one count of drug trafficking and
one count of possessing criminal tools. The court sentenced the
Defendant to one year of community control sanctions for each

count.

{7} Defendant now appeals and asserts two assignments of

error for our review.
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{18} The first assignment of error states:

{19} "Kevin Pettit was denied his constitutional right to be
free from unreasonable searches and seizures, when the trial court
denied his motion to suppress the evidence seized from his
automobile."

{7 10} pefendant maintains the trial court erred by not
suppressing the marijuana, cellular telephone and notebook found
after Officer West allegedly conducted an unlawful search of the
Defendant’s automobile. We disagree.

{11} Appellate review of a trial court's ruling on a motion to
suppress presents mixed questions of law and fact. See State v.
McNamara (1997), 124 Ohio App.3d 706, 710, 707 N.E.2d 539. An
appellate court 1is to accept a trial court's factual findings
unless they are "clearly erroneous." State v. Long (1998), 127 Ohio
App.3d 328, 332, 713 N.E.2d 1. Therefore, we are required to accept
the factual determinations of a trial court if they are supported
by competent and credible evidence. State v. Harris (1994), 98 Ohio
App.3d 543, 546, 649 N.E.2d 7. The application of the law to those
facts, however, is then subject to de novo review. Id.

{112} The Fourth Amendment to the United States Constitution
prohibits warrantless searches and seizures, rendering them per se
unreasonable unless an exception applies. Katz v. United States
(1967), 389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.2d 576. An exception

applies and a warrantless search 1s permissible when a police
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officer has made a lawful custodial arrest of the occupant of an
automobile, and as a contemporaneous incident of that arrest,
searches the passenger compartment of the automobile. State v.
Murrell, 94 Ohio St.3d 489, 2002-Ohio-1483, 764 N.E.2d 986,
syllabus; see, also, State v. Pope, Cuyahoga App. No. 81321, 2003-
Ohio-3647; State v. Huff, Cuyahoga App. No. 80199, 2002-0Ohio-5463;

State v. Robinson, Cuyahoga App. No. 79766, 2002-0Ohio-2144.

{713} In the instant matter, Defendant was lawfully stopped for
a speeding violation. While Officer West prepared the Defendant’s
speeding citation, the officer ran the Defendant’s social security
number and learned that the Defendant had an outstanding felony
arrest warrant, which the officer confirmed with dispatch before
arresting the Defendant. Thus, Officer West made a lawful

custodial arrest.

{1 14} Because Officer West made a lawful custodial arrest of
the Defendant, he was permitted, under Murrell, to search the
passenger compartment of the automobile incident to the arrest.
While conducting a search of the Defendant’s automobile, the
officer found, in the center console, 34 baggies of individually
wrapped marijuana, a notebook containing miscellaneous names and
dollar amounts and a second cellular telephone that continuously
rang during the search. Accordingly, as Officer West conducted a
legal search of the Defendant’s automobile, the court properly

denied Defendant’s motion to suppress these items found in the
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Defendant’s automobile. Therefore, the first assignment of error is

without merit.
{1 15} Defendant’s second assignment of error states:

{116} “Kevin Pettit was denied his liberty without due process
of law by his convictions for drug trafficking and possessing
criminal tools, as neither were supported by sufficient evidence to

prove his guilt beyond a reasonable doubt.”

{17} within this assignment of error, Defendant challenges the
sufficiency of the evidence supporting his convictions. The
Defendant contends that no evidence exists that proves the
marijuana in his automobile was used for drug trafficking and no
evidence exists to prove that the cellular telephone and the

notebook were criminal tools.

{718} when reviewing a challenge to the sufficiency of the
evidence, an appellate court must view the evidence in a light most
favorable to the prosecution and determine if any rational trier of
fact could have found the essential elements of the crime proven
beyond a reasonable doubt. State v. Jenks (1991), 61 Ohio St.3d
259, 574 N.E.2d 492, at paragraph two of the syllabus, citing
Jackson v. Virginia (1979), 443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed.2d
560. Thus, a reviewing court will not overturn a conviction for
insufficiency of “the evidence unless we find that reasonable minds

could not reach the conclusion reached by the trier of fact.”
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State v. Treesh, 90 Ohio St.3d 460, 484, 2001-Ohio-4, 739 N.E.2d

749 .

{1 19} The Defendant was charged and convicted of trafficking in
drugs. R.C. 2925.03 defines drug trafficking as follows:

{120} “(2) No person shall knowingly do any of the following:

{121} “ (1) Sell or offer to sell a controlled substance;

{122} ~(2) Prepare for shipment, ship, transport, deliver,
prepare for distribution, or distribute a controlled substance,
when the offender knows or has reasonable cause to believe that the
controlled substance is intended for sale or resale by the offender

or another person.
{23} “(B) This section does not apply to any of the following:

{124} (1) Manufacturers, licensed health ©professionals
authorized to prescribe drugs, pharmacists, owners of pharmacies,
and other persons whose conduct is in accordance with Chapters

3719., 4715., 4723., 4729., 4731., and 4741. of the Revised Code;

{125} “(2) If the offense involves an anabolic steroid, any
person who is conducting or participating in a research project
involving the use of an anabolic steroid if the project has been

approved by the United States food and drug administration;

{126} “(3) Any person who sells, offers for sale, prescribes,
dispenses, or administers for livestock or other nonhuman species
an anabolic steroid that is expressly intended for administration

through implants to 1livestock or other nonhuman species and
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approved for that purpose under the "Federal Food, Drug, and
Cosmetic Act," 52 Stat. 1040 (1938), 21 U.S.C.A. 301, as amended,
and 1s sold, offered for =sale, prescribed, dispensed, or

administered for that purpose in accordance with that act. * * *_ ~

{1127} The record demonstrates that a search of the Defendant’s
automobile revealed 34 individually wrapped baggies of marijuana
located in a leather bag that was placed in the center console of
the Defendant’s automobile. Officer West testified that marijuana
packaged in this style indicates that the substance is prepared for
sale. He further testified that each bag of marijuana could have
been sold for five, ten or twenty dollars. Also found in the
center console of the automobile was a list of miscellaneous names
and dollar amounts. Moreover, located in the automobile was a
second cellular telephone belonging to the Defendant that rang
continuously during Officer’s West search of the automobile. While
this evidence may be circumstantial, circumstantial evidence is
sufficient to prove the elements of a criminal case. State v.
Jenkins (1991), 61 Ohio St.3d 259, 273, 574 N.E.2d 492. Thus,
viewing the evidence in a light most favorable to the state, the
trial court reasonably inferred from the circumstances and the
evidence that Defendant was trafficking in drugs.

{1128} The Defendant maintains that his direct testimony
disproved all of the state’s evidence supporting a conviction for

drug trafficking. However, the credibility of a witness and the



—3—
weight attributable to their testimony are primarily matters for
the trier of fact. State v. DeHass (1967), 10 Ohio St.2d 230, 39
Ohio Op.2d 366, 227 N.E.2d 212, paragraph one of the syllabus. We
find that reasonable minds could have reached the same conclusion
as the trial court. Accordingly, sufficient evidence existed to

support Defendant’s conviction for drug trafficking.

{129} The Defendant was also charged and convicted of
possession of criminal tools. Possession of criminal tools is

defined in R.C. 2923.24 as follows:

{30} “(2) No person shall possess or have under the person's
control any substance, device, instrument, or article, with purpose

to use it criminally.

{31} “(B) Each of the following constitutes prima-facie

evidence of criminal purpose:

{1132} “ (1) Possession or control of any dangerous ordnance, Or
the materials or parts for making dangerous ordnance, in the
absence of circumstances indicating the dangerous ordnance,

materials, or parts are intended for legitimate use;

{133} “(2) Possession or control of any substance, device,
instrument, or article designed or specially adapted for criminal
use;

{134} “(3) Possession or control of any substance, device,
instrument, or article commonly used for criminal purposes, under

circumstances indicating the item is intended for criminal use.
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{135} “(C) Whoever violates this section is guilty of
possessing criminal tools. Except as otherwise provided in this
division, possessing criminal tools is a misdemeanor of the first
degree. If the circumstances indicate that the substance, device,
instrument, or article involved in the offense was intended for use
in the commission of a felony, possessing criminal tools is a

felony of the fifth degree.”

{136} The state “need only prove the illegal possession of one
criminal tool to sustain a conviction for one count under R.C.
2923 .24 ." State v. McShan (1991), 77 Ohio App.3d 781, 784, 603
N.E.2d 1076, citing State v. Hill (Nov. 15, 1984), Cuyahoga App.
No. 48020. 1In McShan, this court found possession of a pager as
sufficient evidence for a trier of fact to conclude that a
defendant intended to use the pager in a criminal matter. McShan,
supra at 784. We reasoned that the officers found a number of bags
of drugs upon the defendant’s person and in the front of the
passenger seat. Id. Additionally, the officers testified that
drug dealers routinely used pagers in their business. Id.
Therefore, we found, when viewing the evidence in a light most
favorable to the state, the evidence was sufficient for a
conviction for possession of the pager as a criminal tool. Id.

{137} s in McShan, in this case, we too are compelled to view
the evidence of the cellular telephone found in the Defendant’s

automobile in a light most favorable to the state. Officer West
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arrested the Defendant and found 34 baggies of marijuana in his
automobile. Also in the automobile, the Defendant had a second
cellular telephone that continuously rang throughout the search.
At the trial, Officer West testified that cellular telephones are
commonly used by drug dealers. Considering this information, we
find evidence of the cellular telephone sufficient to sustain a

conviction for possession of a criminal tool.

{138} Therefore, because we find the evidence sufficient to
convict Defendant of both the drug trafficking offense and the
possession of criminal tools offense, we find that Defendant’s
second assignment of error is without merit.

Judgment affirmed.

It is ordered that appellee recover of appellant its costs
herein taxed.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court
directing the Common Pleas Court to carry this judgment into
execution. The defendant's conviction having been affirmed, any
bail pending appeal is terminated. Case remanded to the trial
court for execution of sentence.

A certified copy of this entry shall constitute the mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.

FRANK D. CELEBREZZE, JR., J. CONCURS.
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CHRISTINE T. MCMONAGLE, J., CONCURS IN

JUDGMENT ONLY (SEE ATTACHED CONCURRING

OPINION)
ANN DYKE
PRESIDING JUDGE
N.B. This entry is an announcement of the court's decision. See

App.R.22(B), 22(D) and 26 (A); Loc.App.R.22. This decision will be
journalized and will become the judgment and order of the court
pursuant to App. R. 22(E) unless a motion for reconsideration with
supporting brief, per App.R. 26(A), is filed within ten (10) days
of the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court's announcement of decision by the
clerk per App.R. 22(E). See, also S.Ct.Prac.R. II, Section
2(A) (1) .
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CHRISTINE T. McMONAGLE, J., CONCURRING IN JUDGMENT ONLY:

{139} Respectfully, I concur in judgment only, with a separate
concurring opinion as to the first assignment of error relative to
the legality of the search.

{40} The police officer in this matter testified that his
search of the automobile was justified as an inventory search prior
to tow. Appellant has clearly shown that this was not a wvalid
inventory search, citing to Cleveland Heights Codified Ordinances
303.8. This Ordinance sets Cleveland Heights’ policy as to when a
car may be lawfully impounded and towed. The Ordinance provides
that a person arrested in Cleveland Heights must be given the
opportunity to have his or her car removed from the streets before
it can lawfully be impounded. The testimony at trial was
uncontroverted that appellant’s nephew was ready, willing and able
to remove the car immediately from the scene. Moreover, the
officer honestly testified that he had a “hunch” that there was
something in the automobile that appellant did not want him to see,
and that is why he would not release the car to appellant’s nephew.

There can be no clearer proof of a pretextual search.

{141} The majority cites State v. Murrell (2002), 94 Ohio St.3d
489, which holds that when a police officer makes a lawful
custodial arrest of the occupant of a wvehicle, he can, as a
contemporaneous incident of the arrest, search the passenger

compartment of the vehicle.
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{142} T recognize that Murrell is case law from the Supreme
Court of Ohio, and recent law, at that. But I share the concern
that Judges Fain, Grady and Young so eloquently expressed in State

v. Bozeman, Montgomery App. No. 19155, 2002-0Ohio-2588:"

{143} *Although we are bound to follow the holding of Murrell,
we urge the Ohio Supreme Court to reconsider this decision. We
find no reason to give police power to search every automobile
simply because a driver is placed under lawful custodial arrest.
Instead we agree with Judge Pfeifer’s dissent:

{1144} “'This court’s holding in State v. Brown (1992), 63 Ohio
St.3d 349, 588 N.E.2d 113 should control this case. The Brown
opinion is measured and wise, and allows for the search of the
interior of an automobile incident to a driver’s arrest when
necessary. Under Brown, police officers can search an automobile
if there is probable cause to suspect that the vehicle contains
contraband, if there is a suspicious item in plain view, or if an
officer is searching for weapons within the immediate control of
the suspect. These are reasonable exceptions to the Fourth
Amendment prohibition against [warrantless] searches. The holding
today seems inclined to skirt the Fourth Amendment rather than work
within it.’” Bozeman, supra, at 9Ys 46 & 47, quoting Murrell,

supra, (Pfeifer, J., dissenting).

'The facts in Bozeman are almost identical to the case at bar: a clearly invalid
inventory search “trumped” by the holding in Murrell.
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{1145} Reluctantly I follow the dictates of Murrell, and affirm

this conviction.
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