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ANTHONY O. CALABRESE, JR., J.:   

{¶ 1} Defendant-appellant, Otis A. Woodruff, Jr. (“appellant”), 

appeals the decision of the trial court.  Having reviewed the 

arguments of the parties and the pertinent law, we affirm the lower 

court. 

I. 

{¶ 2} According to the case, appellant was indicted by the 

Cuyahoga County Grand Jury for rape, with specification, on July 

16, 1987.  On November 3, 1987, after numerous pretrials, appellant 

appeared in court with counsel and pled guilty to one count of 

sexual battery, as amended, in count one, and guilty of abduction, 

as charged, in count two.  The remaining count was nolled.  

Appellant was sentenced to a term of one and one-half years on 

count one and three to ten years on count two.   

{¶ 3} Execution of the sentence was suspended, and appellant 

was required to serve three years of probation, obtain a high 

school diploma, obtain full employment, and continue counseling.  

On December 30, 1991, appellant pled guilty to a probation 

violation, and his sentence was ordered into execution.  On June 

16, 1992, appellant pled guilty in case number CR-275897 to 

robbery, in violation of R.C. 2911.02, as amended in count one, and 

felonious assault, in violation of R.C. 2903.11, as amended in 

count two.  He was sentenced to three to fifteen years on each 

count, to be served concurrently.   
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{¶ 4} According to the facts, the 1987 incident occurred when 

appellant was 19 years old.  Appellant and his friends met some 

girls in a park and invited them to go to appellant’s home to drink 

beer and smoke marijuana.  Because one of the girls wanted to use a 

phone, the girls agreed.  They drank beer and socialized, and some 

of them smoked marijuana.   

{¶ 5} At the preliminary hearing, the 16-year-old victim gave 

the following testimony.  She stated that she refused to smoke 

marijuana, although appellant tried to force her.  Appellant then 

forced her up the stairs, placed her on a bed, removed her 

clothing, and forcibly raped her while two small boys watched from 

the doorway.  Because she resisted, appellant restrained her and 

injured her neck and shoulders.  During the rape, however, the 

victim’s friends found her and took her out of the house.  As they 

were leaving, appellant and his friends threw bottles at the victim 

and her friends from the porch.   

{¶ 6} The victim was taken to St. Luke’s Hospital for an 

examination and was given a collar for the injuries to her neck.  

The prosecutor and appellant eventually reached a plea agreement 

and appellant was placed on probation.  However, appellant began 

missing his appointments and a capias was issued for his arrest.  

Before he was arrested, however, he committed a felonious assault 

and robbery against a woman.  For these combined offenses, 

appellant served thirteen years.  He was on probation at the time 
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of the sexual predator hearing.  Appellant now appeals the court’s 

finding that he is a sexual predator and further argues that R.C. 

2950.09 violates his constitutional rights.       

II. 

{¶ 7} Appellants’ first assignment of error states the 

following: “The court erred by adjudicating Mr. Woodruff a sexual 

predator in the absence of sufficient evidence that would establish 

by clear and convincing evidence the likelihood to engage in the 

future in a sexually oriented offense.” 

{¶ 8} The second assignment of error states: “R.C. 2950.01 et 

seq., as amended by Senate Bill 5 and applied to Mr. Woodruff 

violated Art. 1, Sec. 10, of the United States Constitution as ex 

post facto legislation, and violates Art. II, Sec. 28, of the Ohio 

Constitution as retroactive legislation.” 

{¶ 9} The third assignment of error states: “R.C. 2950.01, et 

seq., as amended by Senate Bill 5 and applied to Mr. Woodruff 

violates Article I, Section 1 of the Ohio Constitution as an 

unreasonable infringement upon Mr. Woodruff's personal liberties.” 

{¶ 10} Based on the substantial interrelation of appellant’s 

assignments of error, we shall address them together.   

{¶ 11} In order for an offender to be classified a sexual 

predator, the state of Ohio must prove by clear and convincing 

evidence that the offender has been convicted of a sexually 

oriented offense and that the offender is likely to engage in the 
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future in one or more sexually oriented offenses.  State v. 

Eppinger, 91 Ohio St.3d 158, 163, 2001-Ohio-247.  The standard of 

“clear and convincing evidence” is the measure or degree of proof 

which is more than a mere “preponderance of the evidence,” but not 

to the extent of such certainty as is required “beyond a reasonable 

doubt ***.”  State v. Gauntt, Cuyahoga App. No. 82175, 2003-Ohio-

4942.  

{¶ 12} Clear and convincing evidence is the measure or degree of 

proof which produces in the mind of the trier of facts a firm 

belief or conviction as to the facts sought to be established.  Id. 

In reviewing a trial court’s decision based upon clear and 

convincing evidence, an appellate court must examine the record to 

determine whether sufficient evidence exists to satisfy the 

requisite degree of proof.  Id. 

{¶ 13} R.C. Chapter 2950 governs sexual predators, habitual sex 

offenders and sexually oriented offenders.  More specifically, 

under R.C. 2950.09(B)(3), when determining whether a defendant is 

likely to engage in future sexually oriented offenses, the judge 

shall consider all relevant factors, including: 

“(a) The offender's *** age; (b) The offender's *** prior 
criminal or delinquency record regarding all offenses, 
including, but not limited to, all sexual offenses; (c) 
The age of the victim of the sexually oriented offense 
for which sentence is to be imposed ***; (d) Whether the 
sexually oriented offense for which sentence is to be 
imposed *** involved multiple victims; (e) Whether the 
offender *** used drugs or alcohol to impair the victim 
of the sexually oriented offense or to prevent the victim 
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from resisting; (f) If the offender *** previously has 
been convicted of or pleaded guilty to, or been 
adjudicated a delinquent child for committing an act that 
if committed by an adult would be, a criminal offense, 
whether the offender *** completed any sentence or 
dispositional order imposed for the prior offense or act 
and, if the prior offense or act was a sex offense or a 
sexually oriented offense, whether the offender or 
delinquent child participated in available programs for 
sexual offenders; (g) Any mental illness or mental 
disability of the offender ***; (h) The nature of the 
offender's *** sexual conduct, sexual contact, or 
interaction in a sexual context with the victim of the 
sexually oriented offense and whether the sexual conduct, 
sexual contact, or interaction in a sexual context was 
part of a demonstrated pattern of abuse; (i) Whether the 
offender ***, during the commission of the sexually 
oriented offense for which sentence is to be imposed ***, 
displayed cruelty or made one or more threats of cruelty; 
(j) Any additional behavioral characteristics that 
contribute to the offender's *** conduct.” 

 
{¶ 14} See, generally, State v. Harris, Cuyahoga App. No. 83213, 

2004-Ohio-2329. 

{¶ 15} In the case sub judice, the court considered several R.C. 

2950.09(B)(3) factors prior to making its decision, specifically, 

the fact that appellant forcibly raped the victim yet failed to 

show remorse or take responsibility for his actions.  In addition, 

the court also pointed out that appellant’s Static-99 score of five 

predicts that 40 out of 100 convicted sex offenders with that score 

will reoffend in the next 15 years.  This score is considered the 

medium-high category.  The court also considered two serious risk 

factors the doctor found, specifically, that the victim was 

unrelated to appellant and that appellant had a prior criminal 

history.  In addition, the lower court reviewed the packet from the 
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Department of Rehabilitation and Corrections, the transcript from 

the preliminary hearing, the victim’s signed police statement, the 

evaluation from the Court Psychiatric Clinic, and the PSI report 

prior to making its determination.  Reviewing the record as a 

whole, we find that the court did not err in labeling appellant a 

sexual predator.  Appellant’s first assignment of error is 

overruled.   

{¶ 16} Appellant's second and third assignments of error are 

without merit.  Statutes enjoy a strong presumption of 

constitutionality.  “An enactment of the General Assembly is 

presumed to be constitutional, and before a court may declare it 

unconstitutional it must appear beyond a reasonable doubt that the 

legislation and constitutional provisions are clearly 

incompatible.”  State ex rel. Dickman v. Defenbacher (1955), 164 

Ohio St. 142.  “A regularly enacted statute of Ohio is presumed to 

be constitutional and is therefore entitled to the benefit of every 

presumption in favor of its constitutionality.”  Id. at 147.  “That 

presumption of validity of such legislative enactment cannot be 

overcome unless it appears that there is a clear conflict between 

the legislation in question and some particular provision or 

provisions of the Constitution.”  Xenia v. Schmidt (1920), 101 Ohio 

St. 437; State ex rel. Durbin v. Smith (1921), 102 Ohio St. 591; 

Dickman v. Defenbacher (1955), 164 Ohio St. 142 at 147. 

{¶ 17} Appellant argues that the recent enactment of S.B. 5 
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renders R.C. 2950 unconstitutional.  We disagree.  Not only have 

this court and the Ohio Supreme Court addressed this issue, but the 

United States Supreme Court recently decided that these types of 

sexual offender registration laws are not punitive in nature and do 

not violate the prohibition against ex post facto laws, without 

reference to the ability of the offender to petition for revision 

of the classification.  Smith v. Doe (2003), 538 U.S. 84, 155 L. 

Ed. 2d 164, 123 S. Ct. 1140; State v. Baron, 156 Ohio App.3d 241, 

2004-Ohio-747.  Therefore, there is no need for this court to 

revisit this issue.  Pursuant to current state and federal case 

law, R.C. 2950.09 is constitutionally valid and is not violative of 

the appellant's rights. 

{¶ 18} Moreover, State v. Cook, 83 Ohio St.3d 404, 1998-Ohio-

291, the Ohio Supreme Court reviewed the appellate court's decision 

and determined that R.C. 2950.01 et seq. did not violate either the 

ex post facto clause or the retroactivity clause of the 

Constitution.  In so finding, the Ohio Supreme Court reversed the 

appellate decision and reinstated the trial court's decision.  

Therefore, 2950.01 et seq. does not unconstitutionally violate the 

ex post facto clause or the retroactivity clause. 

{¶ 19} In sum, the record reflects sufficient evidence to 

support the trial court’s sexual predator adjudication.  The trial 

court based its adjudication on the R.C. 2950.09(B)(3) factors.  

R.C. Chapter 2950 et seq. does not violate either the Ohio or 
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United States Constitutions as ex post facto or retroactive 

legislation.  Nor does the statute create an unreasonable 

infringement upon appellant’s personal liberties.  In view of the 

foregoing facts and argument, it is recommended that the judgment 

of the trial court be affirmed. 

{¶ 20} Accordingly, appellant’s first, second and third 

assignments of error are overruled.  The trial court’s decision is 

hereby affirmed.    

 

 

    

 

It is ordered that appellee recover of appellant its costs 

herein taxed.  

The court finds there were reasonable grounds for this appeal.  

It is ordered that a special mandate issue out of this court 

directing the Cuyahoga County Court of Common Pleas to carry this 

judgment into execution.  

A certified copy of this entry shall constitute the mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure.  

 

______________________________  
   ANTHONY O. CALABRESE, JR. 

        JUDGE 
 
SEAN C. GALLAGHER, J., CONCURS; 
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DIANE KARPINSKI, P.J., CONCURS IN PART 
AND DISSENTS IN PART.  (SEE SEPARATE 
CONCURRING AND DISSENTING OPINION.) 
 
 
 
 
 
 
 
 
 
 
N.B.  This entry is an announcement of the court's decision.  See 
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22.  This decision will 
be journalized and will become the judgment and order of the court 
pursuant to App.R. 22(E) unless a motion for reconsideration with 
supporting brief, per App.R. 26(A), is filed within ten (10) days 
of the announcement of the court's decision.  The time period for 
review by the Supreme Court of Ohio shall begin to run upon the 
journalization of this court's announcement of decision by the 
clerk per App.R. 22(E).  See, also, S.Ct.Prac.R. II, Section 
2(A)(1). 
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KARPINSKI, J., CONCURRING IN PART AND DISSENTING IN PART: 

{¶ 21} I respectfully concur in part and dissent in part.  I 

concur with the majority in its resolution of the second and third 

assignments of error but dissent from the decision on assignment of 

error one to affirm the trial court’s finding that defendant is a 

sexual predator.  A finding that the offender is a sexual predator 

must be supported by clear and convincing evidence.  State v. Cook 

(1998), 83 Ohio St.3d 404, 408.  The record in the case at bar did 

not show by clear and convincing evidence that defendant was likely 

to commit another sexually oriented offense. 

{¶ 22} Defendant’s sole sexual offense is the one which is the 

subject of the case at bar.  It is undisputed that the victim 

willingly went to his home, wrestled on the floor with boys,  and 

consumed alcohol.   

{¶ 23} According to defendant, it was while the group was 

wrestling on the floor that the victim received her bruises and 

injuries, whereas the victim alleged that her bruises occurred when 

defendant held her down and raped her.  However, the victim was not 

an entirely credible witness: the summary in the packet from the 

Department of Rehabilitation and Corrections states that she told 

the police defendant ejaculated inside her.  Nothing in the record 

before this court, however, contains that statement from the 

victim, nor does the actual police report include this claim.  

Moreover, the medical records from her examination that same night 
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indicated there was no sperm present and no sign of recent rape.  

The victim’s version of the events, therefore, is not entirely 

credible.  Moreover, despite her claim that she rebuffed defendant, 

 the victim continued to remain at defendant’s home after he began 

making sexual advances.  Defendant did not lure her to his house.  

He did not drag her off the street into an alley to rape her.  The 

details of defendant’s crime do not demonstrate clear and 

convincing use of force.1  

{¶ 24} The majority also points to the trial court’s reliance on 

the findings of the psychologist who examined defendant for the 

sexual predator exam.  Dr. George Schmedlen found that defendant 

had a prior criminal history.  The defendant’s prior criminal 

history, however, was not of a sexual nature.  Nor does his 

subsequent criminal history support a finding that he is a sexual 

predator.  Although there is no doubt that defendant committed a 

serious crime when he assaulted and robbed the woman on the street 

while he was violating his probation, this crime is not shown by 

any, much less clear and convincing, evidence to be a sex offense.  

{¶ 25} The court also appeared to rely on additional findings by 

Dr. Schmedlen: that the victim was a stranger, that defendant had a 

                                                 
1The majority points to defendant’s lack of remorse or admission of responsibility for 

the rape.  Defendant stated, however, that the victim had been a willing partner in the sex 
until she was discovered by her friends.  A showing of remorse would have been false, 
therefore, if defendant believed that the victim had changed her mind about participating in 
sex only when she was surprised by friends who questioned her behavior. 
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prior criminal history, and that defendant had lied to the 

evaluating psychologist about his childhood history when defendant 

failed to tell the examiner that he had been a ward of the state 

and lived at Parmadale. 

{¶ 26} As to the first factor—that the victim was a stranger— 

neither the court nor the expert explains why a lack of 

relationship is a risk factor. The circumstances, moreover, 

substantially limit using the lack of a prior relationship as a 

factor.  Although it is true that defendant had just met the 

victim, she had willingly made defendant’s acquaintance and had 

accompanied him to his home, albeit in the company of others.  So 

even though she technically was a stranger, her response to him was 

not that of a stranger. 

{¶ 27} The second factor noted by the psychiatrist, defendant’s 

prior criminal history, also does not weigh heavily in favor of a 

finding that he is a sexual predator: none of his prior offenses 

was sexual in nature.  Rather, they consisted of petty theft, 

contempt of court, obstructing justice, damage to property, and 

criminal mischief.  None of these minor offenses indicates a 

propensity to be a sexual predator. 

{¶ 28} The third factor the psychologist relied on was 

defendant’s omitting problems he had experienced with his mother 

during childhood.  Although defendant told the examining 

psychologist that his relationship with his mother was “excellent,” 
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the court found his relationship with his mother to be 

“intractable” when he was placed in county custody as an 

adolescent.  The record also reflects that defendant’s mother beat 

him severely, an event that once caused him to be hospitalized 

after she beat him with a towel bar.  The record does not indicate 

his age at the time of this incident.  Defendant’s lack of 

forthrightness with the examiner is not sufficient, however, to 

provide clear and convincing evidence that he will reoffend as a 

sexual predator.  Nothing in the psychologist’s testimony explains 

how a lack of forthrightness is a basis for making such a 

prediction. 

{¶ 29} Additionally, the majority points to defendant’s STATIC-

99 score of five, which predicts that forty out of one hundred 

convicted sex offenders with that score will reoffend in the next 

fifteen years.  This score is considered the medium-high category. 

 Standing alone, however, this score is not enough to support the 

finding that defendant is a sexual predator.  This court previously 

noted:  

The utility of the STATIC-99 evaluation as a diagnostic 
tool for individual risk assessment is open to question. 
 The evaluation merely performs an actuarial assessment 
of an offender's chances of reoffending. *** While 
actuarial risk assessments are said to outperform 
clinical risk assessments, actuarial assessments do not, 
and cannot, purport to make a prediction of a particular 
offender's future conduct.  In fact, the use of an 
actuarial assessment could arguably be at odds with 
Ohio's statutory scheme. R.C. 2950.01(E) and R.C. 
2950.09(B) require a determination that the offender is 
likely to engage in the future in one or more sexually 
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oriented offenses.  This is an individualized 
determination for a particular offender.  The STATIC-99 
cannot purport to make an individualized assessment of 
future conduct any more than a life expectancy table can 
provide a accurate prediction of a particular 
individual's longevity. 

 
{¶ 30} State v. Ellison, Cuyahoga App. No. 78256, 2002-Ohio-4024 

 ¶29, internal citation omitted.  Nor does the evidence 

sufficiently provide a credible, clinical basis for such a 

provision. 

{¶ 31} On the other hand, there is significant evidence the 

majority does not address that shows defendant is less likely to 

commit another sexually oriented offense.  The trial court 

acknowledged that defendant did not have any prior sex offenses, 

that the victim was female, that defendant had been in a stable 

relationship for over two years (although he was in jail for most 

of that time), that he does not have a chemical dependency or 

substance abuse problem, that he is now thirty-seven years old and 

the crime occurred eighteen years ago, and that he did not have a 

negative relationship with his mother.   

{¶ 32} Further, his ability to have sustained relationships with 

women is another significant factor.  Prior to his incarceration 

for the robbery, defendant had been in a long-term relationship 

with his high school sweetheart and has two teenage sons with her. 

 He is currently in a two-year relationship with another woman.   

{¶ 33} There is no evidence other than the STATIC 99 tests, 
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therefore, to suggest recidivism specifically of a sexual predatory 

nature.  This limited evidence did not provide clear and convincing 

evidence upon which to conclude defendant was a sexual predator.  

Accordingly, I would reverse the trial court’s finding that 

defendant is a sexual predator.  I therefore respectfully dissent 

on the first assignment of error. 
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