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ANN DYKE, J.:   

{¶ 1} Defendant Kevin DeRubeis appeals from the sentence 

imposed following his conviction for drug possession.  For the 

reasons set forth below, we affirm.   

{¶ 2} On April 17, 2003, defendant was indicted for one count 

of possession of less than five grams of cocaine, in violation of 

R.C. 2925.11, a felony of the fifth degree.   

{¶ 3} Defendant pled guilty to the charge and the matter 

proceeded to sentencing.  At this time, the court inquired into 

defendant’s record, and determined that he entered a no contest 

plea to a charge of domestic violence, and had a prior conviction 

for obstructing official business.  The Court also ascertained that 

defendant is presently the subject of electronic home monitoring in 

connection with charges filed against him in federal court, that he 

had outstanding warrants at the time of his arrest, and had 

previously been charged with trespassing, receiving stolen 

property, attempting to commit theft, and possession of criminal 

tools.  (Tr. 21-23). 

{¶ 4} The trial court subsequently stated: 
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{¶ 5} “Based upon your prior misdemeanor record, the fact that 

you had two outstanding warrants at the time and the fact that it 

is clear to this Court that during the pendency of my case, there 

is another case in federal court, which indicates an involvement – 

very serious involvement with drugs, the Court doesn’t believe that 

you are a good candidate for a community control sanction and will 

sentence you to six months in prison * * *.   

{¶ 6} “You are not amenable to community control the Court 

believes because of your habit and practice of disobedience of the 

Court’s laws and misdemeanor convictions and that community control 

would demean the seriousness of your conduct and not adequately 

protect the public.”  (Tr. 23).    

{¶ 7} In addition, the court sentenced defendant to six months 

imprisonment, to be served consecutive to the time served in the 

federal matter, plus three years of post-release control.  

Defendant now appeals and assigns a single error for our review.   

{¶ 8} Defendant’s assignment of error states: 

{¶ 9} “The trial court abused its discretion in applying 

sentencing statutes.” 

{¶ 10} Within this assignment of error, defendant complains that 

the trial court erred in sentencing him to a term of imprisonment 

and imposing the maximum term of post-release control.  

{¶ 11} Defendant was convicted of possession of cocaine in 

violation of R.C 2925.11(C), a felony of the fifth degree. R.C. 
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2925.11(C)(4).  The potential prison sentences for a fifth degree 

felony are six, seven, eight, nine, ten, eleven, or twelve months.  

{¶ 12} In fashioning a sentence for a fifth degree felony 

conviction, R.C. 2929.13(B) mandates that the court consider the 

factors set forth in R.C. 2929.13(B), and the factors set forth in 

section 2929.12 of the Revised Code.  If, after considering these 

factors, the court finds that a prison term is consistent with the 

purposes and principles of sentencing set forth in section 2929.11 

of the Revised Code and finds that the offender is not amenable to 

an available community control sanction, the court shall impose a 

prison term upon the offender.   R.C. 2929.13(B)(2)(a).  The court 

must not only state his findings as to the appropriateness of a 

prison term according to the purposes of felony sentencing as set 

forth in R.C. 2929.11 and the existence of R.C. 2929.13(B) factors 

contributing to the decision to incarcerate the defendant, but must 

also state the reasons for those findings in the record. R.C. 

2929.19(B)(2)(a).   

{¶ 13} Pursuant to R.C. 2953.08(A)(2), however, a defendant may 

appeal his sentence for a fifth degree felony as a matter of right 

only if “the court did not specify at sentencing that it found one 

or more factors specified in division (B)(1)(a) to (i) of section 

2929.13 * * * to apply relative to the defendant."  Two such 

factors are inter alia, whether “the offender previously had 

served, a prison term” and whether “the offender committed the 
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offense while under a community control sanction, while on 

probation, or while released from custody on a bond or personal 

recognizance."  R.C. 2929.13(B)(1)(g)(h).   

{¶ 14} Similarly, pursuant to R.C. 2953.08(C), a defendant who 

is convicted of or pleads guilty to a felony may seek leave to 

appeal a sentence imposed upon the defendant on the basis that the 

sentencing judge has imposed consecutive sentences under division 

(E)(3) or (4) of Section 2929.14 of the Revised Code and that the 

consecutive sentences exceed the maximum prison term allowed by 

division (A) of that section for the most serious offense of which 

the defendant was convicted. 

{¶ 15} In this matter, the trial court noted that defendant had 

two warrants at the time of his arrest and that he faced a pending 

drug case in federal court.  In light of this finding which meets 

R.C. 2929.13(B), there is no basis for an appeal as of right.  

{¶ 16} Moreover, the sentence is not contrary to law.   

{¶ 17} Finally, although a trial court may now be limited in its 

ability to make findings in support of a sentence, see Blakely v. 

Washington (2004), ___  U.S. ___, 124 S.Ct. 2531, 159 L.Ed. 2d 403, 

a trial court is not precluded from considering prior convictions 

in fashioning that sentence.  Apprendi v. New Jersey (2000), 530 

U.S. 466, 490, 147 L.Ed. 2d 435, 120 S.Ct. 2348.   

{¶ 18} In accordance with the foregoing, the assignment of error 

is overruled.  
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Affirmed.   

 

It is ordered that appellee recover of appellant its costs 

herein taxed. 

The Court finds there were reasonable grounds for this appeal. 

It is ordered that a special mandate issue out of this Court 

directing the Common Pleas Court to carry this judgment into 

execution.  The defendant's conviction having been affirmed, any 

bail pending appeal is terminated.  Case remanded to the trial 

court for execution of sentence.   

A certified copy of this entry shall constitute the mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure. 

 
 
FRANK D. CELEBREZZE, JR., J.,  CONCURS 
 
IN JUDGMENT ONLY                       
 
DIANE KARPINSKI, J., CONCURS IN PART & 
 
DISSENTS IN PART (SEE ATTACHED CONCUR- 
 
RING AND DISSENTING OPINION)           
 

                             
    ANN DYKE 

                                         PRESIDING JUDGE 
 

    
 
N.B. This entry is an announcement of the court's decision.  See 
App.R.22(B), 22(D) and 26(A); Loc.App.R.22.  This decision will be 
journalized and will become the judgment and order of the court 
pursuant to App. R. 22(E) unless a motion for reconsideration with 
supporting brief, per App.R. 26(A), is filed within ten (10) days 
of the announcement of the court's decision.  The time period for 
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review by the Supreme Court of Ohio shall begin to run upon the 
journalization of this court's announcement of decision by the 
clerk per App.R. 22(E).  See, also S.Ct.Prac.R. II, Section 
2(A)(1).   
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KARPINSKI, J., CONCURRING AND DISSENTING: 

{¶ 19} I am concurring with respect to defendant’s sole 

assignment of error, but in judgment only because I disagree with 

the lead opinion’s analysis of sentencing for fifth degree 

felonies.  Additionally, I must dissent regarding  consecutive 

sentences and post-release control. 

APPLICABILITY OF R.C. 2929.13(b)(1) FACTORS 



 
 

−8− 

{¶ 20} The lead opinion agrees with the trial court that 

defendant had no right to an appeal and bases this decision on its 

finding that one of the factors in R.C. 2929.13(B)(1) applies in 

this case.  Specifically, the lead opinion references two factors 

described in (g) and (h).  Without aligning a statutory factor to 

specific facts, the lead opinion relates two facts the trial court 

noted as a sufficient basis for concluding defendant had no appeal 

as of right: “defendant had two warrants at the time of his arrest 

and that he faced a pending case in federal court.”  At 6, ante.  

In explaining its decision the trial court cited to two sections of 

the statute.  One is subsection (g), which states: “The offender at 

the time of the offense was serving, or the offender previously had 

served, a prison term.”  At the sentencing hearing, however, 

defense counsel informed the court that defendant had never served 

a prison term.  Tr. at 13.  No one contradicted this statement.  

Thus subsection (g) cannot be a basis for precluding an appeal. 

{¶ 21} The other applicable subsection, R.C. 2929.13(B)(1)(h), 

which the trial court cited states:  “The offender committed the 

offense while under a community control sanction, while on 

probation, or while released from custody on a bond or personal 

recognizance.”  There is no evidence, however, to support the 

application of subsection (h).  

{¶ 22} The trial court put great weight on the fact that at the 

time of his arrest defendant had two outstanding traffic warrants 
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and at the time of his sentencing was under a federal indictment.  

The court noted that the federal indictment related to an alleged 

drug trafficking conspiracy.  Crucial to subsection (h) in 

2929.13(B)(1), however, is its focus on his status in the criminal 

justice system on the date defendant committed the offense, not on 

the date he was sentenced in the case at bar.  Although at the time 

of the sentencing hearing defendant was on electronic home 

monitoring, he was not under this confinement at the time of his 

offense.  That there were outstanding warrants, moreover, does not 

indicate that defendant had been released on bond or personal 

recognizance.  Defendant had not been convicted of any federal 

offenses, not even at the time of sentencing.  There was no 

evidence he was on probation or had served a prison term at the 

time the crime in the case at bar was committed.  At the time of 

sentencing, only warrants had been issued.  None of the factors in 

R.C. 2929.13(B)(1), however, references having a warrant against 

defendant.  Because this offense predated the offenses alleged in 

the federal indictment, factor (h) cannot apply.    

Right to Appeal the Sentence       

{¶ 23} Because the court had mistakenly believed it had found 

one of the statutory factors in R.C. 2929.13(B), the trial court 

erred in concluding that defendant did not have a right to appeal 

his sentence.  If the court had properly found that one or more of 

the justifications exist, then defendant would not have an appeal 
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of right under R.C. 2953.08(A)(2).  Ohio Felony Sentencing Law, 

Griffin and Katz, 2004, at 854.  

{¶ 24} The transcript shows, however, that defendant committed 

the crime which is the subject of the case at bar before the 

alleged conspiracy crime occurred.1 The trial court, therefore, 

could not properly make a finding to satisfy R.C. 2929.13(B)(1)(h). 

 Nor do any remaining factors listed in R.C. 2929.13(B)(1) apply to 

defendant.  Defendant’s appeal, therefore, is not barred. 

IMPOSITION OF SENTENCE 

{¶ 25} In the case at bar, defendant pleaded guilty to a drug 

felony of the fifth degree.  R.C. 2929.13 controls the imposition 

of sentencing and provides that when a trial court imposes a prison 

sentence for a fifth degree felony drug offense, it must consider 

the factors listed in section (B)(1).  

{¶ 26} If, as in this case, none of those factors is present, 

then to impose prison, the court must make its sentencing 

determination based upon the purposes and principles found in R.C. 

2929.11.  The purposes of felony sentencing are to protect the 

public from future harm and to punish the offender.  R.C. 2929.11. 

{¶ 27} R.C. 2929.13 further mandates the court consider R.C. 

2929.12 in deciding whether a sentence is consistent with the 

                     
1  The court noted at the plea hearing that “[t]he date of the 

offense of the federal case *** was subsequent to February 25, 2003 
[the date of the offense in the case at bar] ***.”  This sequence 
was confirmed by defense counsel.    
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purposes and principles of felony sentencing.  R.C. 2929.12(B) and 

(C) address factors which make an offense more or less serious and 

(D) factors which consider recidivism.  Although the factors found 

in R.C. 2929.12 are relevant to the prevention of future crime, 

they are not exclusive and the court may consider other factors 

which would lead to recidivism.  State v. Baird, Hocking App. No. 

02CA24, 2003-Ohio-1055 ¶16. 

{¶ 28} R.C. 2929.11 does not itself provide authority for 

imposing a duty on the court to articulate findings or reasons when 

the court determines that a prison sentence is consistent with its 

statutory principles.  Other sentencing statutes, however, impose 

this duty.  For example, R.C. 2929.19(B)(2)(a) requires the court: 

*** if it imposes a prison term for a felony of the 

fourth or fifth degree or for a felony drug offense that 

is a violation of a provision of Chapter 2925. of the 

Revised Code and that is specified as being subject to 

division (B) of section 2929.13 of the Revised Code for 

purposes of sentencing, [to give] its reasons for 

imposing the prison term, based upon the overriding 

purposes and principles of felony sentencing set forth in 

section 2929.11 of the Revised Code, and any factors 

listed in divisions (B)(1)(a) to (i) of section 2929.13 

of the Revised Code that it found to apply relative to 

the offender.  (Emphasis added.) 



 
 

−12− 

{¶ 29} In the case at bar, the trial court made findings 

consistent with R.C. 2929.11 and R.C. 2929.12; therefore, the 

sentence of six months is appropriate.  The court found that 

defendant was not amenable to community control sanctions and that 

a prison sentence was necessary to fulfill the purpose of the 

felony sentencing statute.  The court also provided reasons for its 

findings: that defendant had not learned from his previous mistakes 

and that he had continued to commit crimes despite previous 

sanctions.  The court noted defendant’s “long history of taking an 

awful lot of chances that then making up an awful lot of excuses 

for why things happen.”  Tr. at 22.  The court reasoned, therefore, 

that defendant would continue to commit crimes if not imprisoned. 

Consecutive Sentences 

{¶ 30} I also find it necessary to address the trial court’s 

imposition of the sentence as consecutive to any federal sentence. 

The court ordered that the six-month sentence be served consecutive 

to any sentence defendant might receive in the federal case.  The 

court lacked authority to impose a consecutive sentence to the 

federal sentence for two reasons.  First, R.C. 2929.41 mandates in 

pertinent part: 

*** a prison term, jail term, or sentence of imprisonment 

shall be served concurrently with any other prison term, 

jail term, or sentence of imprisonment imposed by a court 

of this state, another state, or the United States. 
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{¶ 31} R.C. 2929.41(A), emphasis added.  The statute, therefore, 

mandates that this sentence be served concurrently with any federal 

sentence that might be imposed. 

{¶ 32} As a practical matter, the second reason the trial court 

could not make the sentence in the case at bar consecutive to a 

federal sentence was defendant’s lack of a federal conviction at 

the time the court was sentencing him.  Although federal warrants 

for defendant existed, he had not been tried, much less convicted, 

on the crimes alleged in those warrants.  A sentence cannot be 

served consecutive to a speculative sentence for a crime which has 

not yet been tried.  Additionally, even if defendant were to have 

been convicted in the federal case prior to the end of serving his 

six-month sentence in this case, if the federal court chose to make 

his sentence for that conviction concurrent to the balance of the 

state conviction, this court would not have the authority to impose 

its will on the federal court.    

POST-RELEASE CONTROL 

{¶ 33} I also find it necessary to address, sua sponte, another 

error.  Although defendant did not raise the terms of his post-

release control as an assignment of error, I note that the court 

stated in its journal entry that “POST-RELEASE CONTROL I [sic] PART 

OF THIS PRISON SENTENCE FOR THE MAXIMUM PERIOD ALLOWED FOR THE 

ABOVE FELONY (S) UNDER R.C. 2967.28.”  This judgment entry must be 

corrected.   
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{¶ 34} "Any sentence to a prison term for a felony of the third, 

fourth, or fifth degree *** shall include a requirement that the 

offender be subject to a period of post-release control of up to 

three years after the offender's release from imprisonment, if the 

parole board, in accordance with division (D) of this section, 

determines that a period of post-release control is necessary for 

that offender."  R.C. 2967.28(C), emphasis added. 

{¶ 35} It is the parole board, not the court, that decides 

whether post-release control will be imposed on defendant.  The 

trial court is merely to advise that defendant is “subject to a 

period of post-release control of up to three years after the 

offender's release from imprisonment, if the parole board, in 

accordance with division (D) of this section, determines that a 

period of post-release control is necessary for that offender.” 

{¶ 36} I would therefore, remand this case to the trial court 

for correction of its journal entry regarding both its imposition 

of a sentence consecutive to any federal sentence as well as it 

imposition of the “maximum period of post-release control.”   
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