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  JAMES C. BOGAN 
  Inmate No. 451-645 
  Richland Correctional Inst. 
  P. O. Box 8107 
  Mansfield, Ohio 44901 

 

PATRICIA ANN BLACKMON, A.J.: 

{¶ 1} Appellant James C. Bogan appeals from his guilty plea to 

four counts of gross sexual imposition.  He assigns seven pro se 

errors, and his appointed counsel assigns two supplemental errors.1  

{¶ 2} Having reviewed the record and pertinent law, we affirm 

Bogan’s conviction in part and vacate his sentence and remand for 

resentencing. The apposite facts follow.2 

{¶ 3} In September 2000, the Cuyahoga County Grand Jury indicted 

Bogan in an eleven-count indictment.  Seven counts were for rape in 

violation of R.C. 2907.02, with a repeat violent offender 

specification.  Four counts were for gross sexual imposition in 

violation of R.C. 2907.05, with a sexually violent predator 

classification.  The counts arose out of Bogan’s rape of his 

girlfriend’s daughter.  The sexual molestation began when the child 

was nine years old and continued for three years. 

                                                 
1See appendix for assigned errors. 

2The pages of Bogan’s pro se appellate brief were submitted out of order.  The 
assigned errors as argued in his brief were therefore misnumbered.  We have addressed 
the assigned errors in the order Bogan listed them on page two of his brief. 
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{¶ 4} Bogan failed to attend his arraignment; therefore, a 

capias was issued.  Bogan was not brought into custody until January 

7, 2003. 

{¶ 5} On June 23, 2003, Bogan agreed to plead to four counts of 

gross sexual imposition in violation of R.C. 2907.05.  The remaining 

counts and specifications were nolled.  Additionally, as part of the 

plea agreement, Bogan stipulated to being classified as a sexual 

predator.  The trial court sentenced Bogan to four years on each 

count, with all terms to run consecutively, except for one count, 

for a total term of twelve years.   The trial court also imposed a 

fine of $10,000.  Bogan now appeals. 

{¶ 6} In Bogan’s first pro se assigned error, he argues that the 

trial court lacked subject matter jurisdiction to accept his guilty 

plea and sentence him. Bogan specifically argues that the 

prosecution failed to properly invoke the jurisdiction of the trial 

court by filing a Crim.R. 3 complaint. 

{¶ 7} It is well-established that a criminal case may be 

properly instituted not only by a complaint, but also by an 

indictment or by information.3  Bogan was charged via a valid 

indictment, thereby vesting the trial court with jurisdiction over 

this case. 

                                                 
3See Crim.R. 3 and 7; State ex rel. Richardson v. Winston, Cuyahoga App. No. 

80425, 2001-Ohio-4145; State v. Azan, 12th Dist. No. CA2003-09-247, 2004-Ohio-3347; 
State v. Thacker, 4th Dist. No. 04CA5, 2004-Ohio-3978; State ex rel. Miller v. Griffin (Mar. 
22, 2001), Cuyahoga App. No. 78948.  
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{¶ 8} Bogan also argues the indictment was insufficient because 

it failed to clearly apprise him of the nature of the charges and 

the specific date the offenses were to have occurred. We note Bogan 

failed to object to the form of the indictment before trial as 

required by Crim.R. 12(B)(2), and thus he has waived all but plain 

error.4   

{¶ 9} Our review of the indictment fails to show plain error 

occurred. The indictment recited the language for the definition of 

rape and gross sexual imposition as defined in the relevant 

statutes; therefore, the indictment properly apprised Bogan of the 

charged offenses.5 

{¶ 10} We also conclude the indictment was not invalid for 

failure to state the exact date that the offenses were committed.  

The indictment charged the date of the offenses as “March 2, 1994 to 

March 1, 1997.”   However, specificity as to the time and date of an 

offense is not required in an indictment.6  Under R.C. 2941.03, “an 

indictment or information is sufficient if it can be understood 

therefrom: ***(E) That the offense was committed at some time prior 

to the time of filing of the indictment ***.”  An indictment is not 

                                                 
4State v. Frazier, 73 Ohio St.3d 323, 332, 1995-Ohio-235.  

5State v. Murphy (1992), 65 Ohio St.3d 554, 583; State v. Landrum (1990), 53 Ohio 
St.3d 107, 119; Crim.R. 7(B).  

6State v. Schafer, Cuyahoga App. No. 79758, 2002-Ohio-6632. 
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invalid for failing to state the time of an alleged offense or doing 

so imperfectly.  The State's only responsibility is to present proof 

of offenses alleged in the indictment, reasonably within the time 

frame alleged.7  

{¶ 11} In the instant case, the date was crucial to establish 

that Bogan “engaged in sexual conduct with [a victim], not his 

spouse, whose age at the time of said sexual conduct was under 

thirteen years ***.”  The range of years in the indictment supports 

the fact the child was under the age of thirteen.  Therefore, we 

conclude the indictment was properly filed and alleged sufficient 

facts to apprise Bogan of the charges.  Accordingly, Bogan’s first 

assigned error is overruled. 

{¶ 12} Bogan alleges in his second assigned pro se error that the 

trial court erred by failing to rule on his motion to suppress.  

{¶ 13} Bogan entered into his plea prior to the trial court’s 

ruling on his motion to suppress.  At that time, it was no longer 

necessary for the trial court to rule on the motion, which had 

become moot once the plea was entered.   

{¶ 14} Moreover, by pleading guilty, Bogan waived any error 

regarding the motion to suppress.  A plea of guilty is a complete 

                                                 
7Id. at ¶17-18. 

  



 
 

−6− 

admission of guilt.8  A defendant who enters a plea of guilty waives 

the right to appeal all nonjurisdictional issues arising at prior 

stages of the proceedings, although the defendant may contest the 

constitutionality of the plea itself.9 Thus, by entering into a 

guilty plea, a defendant waives the right to raise on appeal the 

propriety of a trial court's suppression ruling.10  Accordingly, 

Bogan’s second assigned error is overruled. 

{¶ 15} Bogan argues in this third assigned pro se error that his 

speedy trial rights were violated because he was not brought to 

trial within ninety days.  We disagree. 

{¶ 16} The trial court conducted a hearing on March 24, 2003, 

regarding Bogan’s waiver of his speedy trial rights.  The court 

noted the speedy trial time was set to expire on April 7, 2003.  At 

the hearing, however, Bogan agreed to waive his speedy trial rights 

until June 24, 2003.  The trial court explained the waiver to Bogan 

on the record.  He indicated he understood and signed a written 

waiver of his speedy trial rights. Bogan entered his guilty plea the 

day before the waiver was to expire; therefore, his plea was entered 

                                                 
8Crim.R. 11(B)(1). 

9Ross v. Common Pleas (1972), 30 Ohio St.2d 323, 323-24; State v. McQueeney, 
148 Ohio App.3d 606, 2002-Ohio-3731, at ¶15. 

10State v. Elliott (1993), 86 Ohio App.3d 792, 795; Huber Heights v. Duty (1985), 27 
Ohio App.3d 244, 244; State v. McQueeney, supra. 
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prior to the expiration of his speedy trial rights.  Accordingly, 

Bogan’s third assigned error is overruled.  

{¶ 17} Bogan argues in his fourth and fifth assigned pro se 

errors that his counsel was ineffective.  Bogan contends his counsel 

convinced him to plead guilty by advising him he would be placed on 

community control sanction if he entered into the plea.  He also 

argues counsel failed to investigate the charges against him. 

{¶ 18} To establish ineffective assistance of counsel, Bogan must 

show not only that his lawyer's representation fell below reasonable 

professional standards, but that he was prejudiced as a result.11  

In order to challenge his guilty plea, Bogan must show that, but for 

the lawyer’s errors, there is a reasonable probability that he would 

not have pleaded guilty and would have insisted on going to trial.12  

{¶ 19} Although Bogan argues counsel convinced him to plead by 

telling him he would receive community control, the record does not 

support this accusation.  The record indicates the trial court 

carefully explained the possible sentence to Bogan, and that Bogan 

agreed counsel had informed him of the possible sentence: 

 
“Court:   Okay. Before you enter into this plea agreement, 
I want to make sure you understand the potential penalties that 
you face if you plead guilty to amended counts 8 through 11.  

                                                 
11Strickland v. Washington (1984), 466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80 

L.Ed. 2d 674, 693; State v. Johnson (2000), 88 Ohio St.3d 95, 108. 
12Hill v. Lockhart (1985), 474 U.S. 52, 59, 106 S.Ct. 366, 370, 88 L.Ed. 2d 203, 210; 

State v. Xie (1992), 62 Ohio St.3d 521, 524.  
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All four counts are single counts of gross sexual imposition, 
they’re all 3rd degree felonies.  Third degree felonies are 
punishable by potential prison terms of one, two, three, four, 
or up to five years, and a fine of up to $10,000 for each 
count, which means you could be fined a total of $40,000 and 
ordered to serve up to 20 years in prison if you enter into 
this plea agreement, do you understand those penalties? 
 
Defendant: Not quite. 
 
Mr. Drucker: I told you that. 
 
Defendant: I know you told me, I don’t understand them. 
 
Court:  Let me simplify.  If you enter this plea 
agreement and you’re sent to prison, you face anywhere between 
1 and 20 years in prison, and anywhere between zero and $10,000 
in fines, do you understand that? 

 
Defendant: Okay. 

 
Court:  You need to answer out loud, Mr. Bogan. 
 
Defendant: Yeah. 
 
Court:  You understand those penalties? 
 
Defendant: Yeah.”13 

 
{¶ 20} Therefore, Bogan was clearly advised of the possible 

sentence he could receive.  The trial court also inquired: “First of 

all, has anybody threatened you with anything or promised you 

anything to get you to enter this plea agreement?”14  Bogan 

responded, “No.  I  had a life sentence but I know be [sic] several 

                                                 
13Tr. at 14-15. 

14Tr. at 9. 
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life sentences.”15   The court later again stated, “So no one 

threatened you with anything or promised you anything to get you to 

enter into this plea agreement, correct?”16  To which the defendant 

responded, “No.”17  Bogan also stated that he was satisfied with his 

lawyer. 

{¶ 21} Although Bogan attaches his affidavit and those of his 

friends to his appellate brief,  indicating his counsel advised him 

he would be placed on community control, this constitutes evidence 

de hors the record and is, therefore, inappropriate for a direct 

appeal. "In a direct appeal, this court's review is limited to 

evidence presented at trial; we cannot consider matters outside the 

record before us."18  Such evidence is properly submitted in a 

petition for postconviction relief. 

{¶ 22} Bogan also contends counsel failed to investigate his 

case.  However, Bogan fails to indicate that the investigation would 

have altered the outcome of his case, that is, he would not have 

pled guilty had an investigation had been performed.  Moreover, any 

                                                 
15Tr. at 9. 

16Tr. at 10. 

17Tr. at 10. 

18State v. Ishmail (1978), 54 Ohio St.2d 402, paragraph one of the syllabus; State v. 
Youngblood (May 17, 2001), Cuyahoga App. No. 77997.  
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consideration of evidence that would have been discovered  would 

require us to consider evidence outside the record, which, as we 

have stated, is inappropriate on direct appeal.   In the absence of 

any contrary evidence in the record, we must presume that trial 

counsel performed competently.  

{¶ 23} Bogan also argues as a subpart to his fifth assigned 

error, that his plea was involuntary because the trial court failed 

to apprise him of the rights he was waiving and the maximum sentence 

that could be imposed.   However, we conclude from our review of the 

record that the trial court meticulously followed Crim.R. 11(C) in 

accepting Bogan’s plea.  Furthermore, our discussion above shows the 

trial court advised Bogan of the possible maximum sentence.  

Accordingly, we overrule Bogan’s fourth and fifth assigned errors. 

{¶ 24} Bogan argues in his sixth assigned pro se error that the 

State’s  Bill of Particulars failed to notify him with specificity 

of the alleged accusations against him. 

{¶ 25} As we previously concluded, a defendant who enters a plea 

of guilty waives the right to appeal all nonjurisdictional issues 

arising at prior stages of the proceedings.19  Thus, any error 

related to a defect in the Bill of Particulars is waived.  

Accordingly, Bogan’s sixth assigned error is overruled. 

                                                 
19Ross v. Common Pleas, supra; State v. McQueeney, supra. 
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{¶ 26} In his seventh assigned pro se error, Bogan argues that 

the trial court erred by failing to conduct a sexual predator 

hearing pursuant to R.C. 2950.09. 

{¶ 27} Our review of the record indicates Bogan stipulated to 

being a sexual predator as part of his plea bargain.  The trial 

court informed Bogan of the effect of stipulating to the 

classification and Bogan indicated he understood.  Therefore, Bogan 

waived his right to have a sexual predator hearing conducted. 

{¶ 28} The record also indicates that, in spite of the 

stipulation, the trial court nonetheless conducted a sexual predator 

hearing on July 22, 2003, prior to sentencing.  The court found 

Bogan to be a sexual predator, based on the fact Bogan had a prior 

record for molesting a child, and because the conduct with the child 

in the instant case was not isolated, but occurred over a period of 

three years. Therefore, the trial court also found an independent 

basis for the classification. Accordingly, Bogan’s seventh assigned 

error is overruled. 

{¶ 29} In the first supplemental assigned error, Bogan’s counsel 

argues that Bogan was sentenced to consecutive sentences in 

violation of the U.S. Supreme Court’s decision in United States v. 

Blakely.20  This issue has been addressed in this court’s en banc 

                                                 
20(2004), 124 S.Ct. 2531. 
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decision of State v. Lett.21 In Lett, we held that R.C. 2929.14(C) 

and (E), which govern the imposition of maximum and consecutive 

sentences, do not implicate the Sixth Amendment as construed in 

Blakely.  Accordingly, in conformity with that opinion, we reject 

Bogan’s contention that his consecutive sentence is in violation of 

Blakely and overrule his first supplemental assigned  error. 

{¶ 30} In the second supplemental assigned error, Bogan’s counsel 

argues that the trial court failed to make the requisite findings in 

imposing consecutive sentences.  We agree. 

{¶ 31} In imposing consecutive prison terms for convictions of 

multiple offenses, the trial court must make certain findings 

enumerated in R.C. 2929.14(E)(4). According to this statute, a court 

may impose consecutive sentences only when it concludes that the 

sentence is (1) necessary to protect the public from future crime or 

to punish the offender; (2) not disproportionate to the seriousness 

of the offender's conduct and to the danger the offender poses to 

the public; and (3) the court finds one of the  following: (a) the 

crimes were committed while the offender was awaiting trial or 

sentencing, under sanction, or under post-release control; (b) the 

harm caused by multiple offenses was so great or unusual that a 

single prison term would not adequately reflect the seriousness of 

the offense; or (c) the offender’s criminal history demonstrates 

                                                 
21Cuyahoga App. Nos. 84707 and 84729, 2005-Ohio-2665.  
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that consecutive sentences are necessary to protect the public from 

future crime.22 

{¶ 32} When the trial court makes the above findings, it must 

also state its reasons on the record why it made the findings.23   

{¶ 33} In the instant case, in imposing consecutive sentences, 

the trial court stated: 

“And I find that consecutive prison terms are necessary 
to, one protect the public from future crimes.  
 
“You abused a young child once in the past before this 
case and then you picked up this case.  Past performance 
- past history with an indicator of future potential.  
And I feel that you are likely to offend again.  
Therefore, a consecutive prison term is necessary to 
protect the public from further crimes. 
 
“Also, this was not a one time incident as the 
presentence investigation indicates.  Your abuse, sexual 
abuse of the victim took place over a period of three 
years from 1994 to 1997.  You have undoubtedly scarred 
this young woman in a serious and life long manner. 
 
“Therefore, on count one I’m going to sentence you to 
four years at Lorain Correctional Institute. Count two 
I’m going to sentence you to four years at Lorain 
Correctional Institute. Count three you’ll be sentenced 
to four years at Lorain Correctional Institute.  Count 
four you’ll be ordered to serve four years at Lorain 
Correctional Institute. *** You’ll serve a total of 12 
years.  Counts eight, nine and ten will run consecutive 
to each other and count 11 concurrent with the other 

                                                 
22R.C. 2929.14(E). 

23State v. Gray (Feb. 22, 2001), Cuyahoga App. No. 77849. 
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counts and also be ordered to pay the court costs and 
order that you be fined $10,000.”24 
 

{¶ 34} The trial court found that based on Bogan’s criminal 

history, consecutive sentences were necessary to protect the public 

because of the likelihood of his reoffending. This satisfies the 

first and last prongs of the R.C. 2929.14(E) requirements.  However, 

the court failed to find the sentence was not disproportionate to 

the danger Bogan posed, with accompanying reasons in support 

thereof.  Based on the facts of the case, we could surmise why the 

consecutive sentences were necessary; however,  the trial court is 

required to state its findings and reasons at the sentencing 

hearing.  Because the trial court failed to find that the sentence 

was not disproportionate to the danger Bogan posed to the public, 

Bogan's second supplemental assigned error has merit and is 

sustained.  Therefore, we vacate the sentence and remand for 

resentencing. 

Judgment affirmed in part, sentence vacated, and cause remanded 

for resentencing. 

 

It is ordered that appellant and appellee share the costs 

herein taxed. 

The court finds there were reasonable grounds for this appeal. 

                                                 
24Tr. at 27-28. 
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It is ordered that a special mandate be sent to this court 

directing the Common Pleas court to carry this judgment into 

execution. 

A certified copy of this entry shall constitute the mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure. 

COLLEEN CONWAY COONEY, J., and         

ANTHONY O. CALABRESE, JR., J., CONCUR. 

                                    
       PATRICIA ANN BLACKMON 

   ADMINISTRATIVE JUDGE 
 
 
 

N.B. This entry is an announcement of the court’s decision. See 
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will be 
journalized and will become the judgment and order of the court 
pursuant to App.R. 22(E) unless a motion for reconsideration with 
supporting brief, per App.R. 26(A), is filed within ten (10) days of 
the announcement of the court’s decision. The time period for review 
by the Supreme Court of Ohio shall begin to run upon the 
journalization of this court’s announcement of decision by the clerk 
per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section 2(A)(1). 
 
 
 APPENDIX 
 
 
Pro Se Assigned Errors: 
 

“I.   The State of Ohio lacked subject matter jurisdiction over 
the person and indictment.  Where no complaint was filed in 
compliance pursuant Criminal Rule 3.” 
 
“II.  Trial court erred in not granting nor ruling on motion to 
suppress evidence pursuant to Criminal Rule 12(B).” 
 
“III.  The State of Ohio lacked subject matter jurisdiction of 
indictment pursuant [to] R.C. 2945.71 thru 73, by not bringing 
him to trial within 90 days of arrest.” 
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“IV.  Appellant was deprived the right to effective counsel 
violating his United States Constitutional [Sixth] Amend. 
right.” 
 
“V.  Appellant [sic] plea of guilty is rendered void and 
nullity where plea was made involuntarily, not knowingly or 
intelligently, violating Criminal Rule 11.” 
 
“VI.  State of Ohio failed to provide defendant a bill of 
particulars stating with specificity the alleged accusation, 
which deprived him of due process of law and full disclosure.” 
 
“VII.  The sentencing court failed to conduct a hearing before 
designating defendant a sexual predator pursuant [to] R.C. 
2950.09.” 

 
Counsel’s Supplemental Assigned Errors: 
 

“I.  The court’s independent findings of fact and resulting 
increase in sentence violated Mr. Brogan’s Sixth Amendment 
Right to have any disputed fact that would increase his penalty 
submitted to a jury.” 

 
“II.  The trial court erred by ordering the defendant to serve 
consecutive sentences without making the required findings or 
stating on the record the reasons for the required findings.” 
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