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COLLEEN CONWAY COONEY, P.J.:

{1} This case came to be heard upon the accelerated calendar

pursuant to App.R. 11.1 and Loc.R. 11.1.

{112} Defendant-appellant, Saleh Nawash (“Nawash”), appeals his
sentence, claiming that the record does not support the imposition
of a nonminimum sentence for a first offender. Finding merit to

this appeal, we modify his sentence.

{3} Nawash pled guilty to conspiracy to commit aggravated
arson, attempted insurance fraud, and attempted aggravated arson.
The basis of the charged offenses was that Nawash conspired and
attempted to burn down his store, Halal Meat Market, with the
intention of collecting the insurance proceeds. The trial court
sentenced him to a total of nine years in prison. On appeal, this
court affirmed Nawash’s conviction but vacated his sentence and
remanded the case for resentencing, finding that the trial court
failed to merge the conspiracy to commit aggravated arson and
attempted aggravated arson counts and failed to advise Nawash of
post-release control. See State v. Nawash, Cuyahoga App. No.
82911, 2003-Ohio-6040.

{4} On June 30, 2004, the trial court conducted a new
sentencing hearing. The trial court merged the conspiracy to
commit aggravated arson and attempted aggravated arson counts,

sentencing Nawash to four years in prison on the merged counts and



12 months in prison on the attempted insurance fraud count, to be
served concurrently.

{15} Nawash appeals, raising two assignments of error. We
find the second assignment of error dispositive.

Minimum Sentence

{16} In his second assignment of error, Nawash claims that his
sentence is contrary to law. He argues that there is no evidence
in the record to support the trial court’s findings that a minimum
sentence would demean the seriousness of the offenses or would not

adequately protect the public from future harm.

{17} This court reviews a felony sentence de novo. R.C.
2953.08. A sentence will not be disturbed on appeal unless the
reviewing court finds, by clear and convincing evidence, that the
record does not support the sentence or that the sentence is
contrary to law. R.C. 2953.08(G) (2); State v. Hollander (2001), 144
Ohio App.3d 565.

{18} Pursuant to R.C. 2929.14(B), a trial court must impose
the minimum sentence for a felony offender who has not previously
served a prison term unless the court specifies on the record that
a minimum sentence would demean the seriousness of the offender’s
conduct or not adequately protect the public from future crime by
the offender or others. State v. Comer, 99 Ohio St.3d 463, 469,
2003-0Ohio-4165; State v. Edmonson (1999), 86 Ohio St.3d 324, 326.

R.C. 2929.14 (B) states:



“If the court imposing a sentence upon an offender for a
felony elects or is required to impose a prison term on the
offender and if the offender previously has not served a
prison term, the court shall impose the shortest prison term
authorized for the offense * * * unless the court finds on the
record that the shortest prison term will demean the
seriousness of the offender’s conduct or will not adequately
protect the public from future crime by the offender or
others.”

{19} Although the trial court is not required to explain its
reasoning for giving more than the minimum sentence, it must be
clear from the record that it first considered the minimum sentence
and then decided to impose a longer sentence based on one of the
two statutorily sanctioned <reasons under R.C. 2929.14 (B) .
Edmonson, supra, at 328; State v. Mondry, Cuyahoga App. No. 82040,
2003-0Ohio-7055, 8. Further, the statutory findings the court is
required to make must be clearly and convincingly supported by the
record. R.C. 2953.08(G).

{110} In the instant case, Nawash was convicted of conspiracy
to commit aggravated arson and attempted aggravated arson, both
second degree felonies, punishable by a prison term of two, three,
four, five, six, seven, or eight years. R.C. 2929.14(A) (2). He was

also convicted of attempted insurance fraud, a fifth degree felony,



punishable by a prison term of six, seven, eight, nine, ten,

eleven, or twelve months.

{111} The trial court stated the following when it imposed more
than the minimum sentence for each offense:

“Despite the mitigating evidence in front of the Court, and
obviously the seriousness factors weighing in defendant’s
favor, the fact is that, you know, this was a crime of
attempt. The fact that the crime was not carried out, again,
as the prosecutor has indicated, should not be credited to the
defendant, but rather to good police work.

Therefore, the shortest term of sentence provided by law the
Court finds would demean the seriousness of the defendant’s
conduct and would not adequately protect the public from
future crimes by the defendant or others. However, because of
the mitigating evidence presented before the Court today, the
Court also finds that it would be inappropriate to sentence
the defendant to the maximum period as required or as
available under the statute.

Therefore, the Court finds that a prison sentence would be
consistent with the purposes and principles under Revised Code
Section 2929.11 and is commensurate with the seriousness of
the defendant’s conduct and its impact on society and is
reasonably necessary to deter the offender and in order to
protect the public from future crimes and because it would not
place an unnecessary burden on the government resources.

It is therefore ordered that the defendant shall serve a
stated term of four years in prison on the merged offenses of
conspiracy, attempted aggravated arson, and a prison term of
12 months on the charge of attempted insurance fraud with all
sentences to be served concurrently.”

{112} In reviewing the entire record, we fail to find any

support for the trial court’s findings. Nawash was 56 years old at

the time of sentencing, with no prior criminal history of felony



offenses. He was gainfully employed and supported his wife and
four children. He was also active in his community and church.
Furthermore, he expressed remorse at the time of sentencing.
Indeed, the trial court acknowledged that the “seriousness factors”
weighed in Nawash’s favor, thereby contradicting its finding that a
minimum sentence would demean the seriousness of the crimes.
Moreover, the presentence report considered by the court revealed
that none of the “recidivism 1likely” factors set forth in R.C.
2929.12 applied to Nawash, whereas three of the “recidivism
unlikely” factors were applicable. Thus, we find no evidence that
the minimum sentence would demean the seriousness of the offense

nor adequately protect the public from future harm.

{113} Because there was no evidence in the record to support
more than the minimum sentence on each offense, we find that
Nawash’s sentence was contrary to law. Accordingly, pursuant to our
authority set forth in R.C. 2953.08(G), we modify Nawash’s sentence
to a minimum prison term of six months for the attempted insurance
fraud and two years for the merged counts of conspiracy and attempt
to commit aggravated arson. Moreover, because Nawash has already

served more than two years in prison, we hereby order his release.

{1 14} The second assignment of error is well taken.' Sentence

modified and Nawash is ordered discharged.

The first assignment of error challenging the imposition of more than the minimum
sentence is therefore moot.



It is, therefore, considered that said appellant recover of
said appellee the costs herein.

It is ordered that a special mandate be sent to the Cuyahoga
County Court of Common Pleas to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

DIANE KARPINSKI, J. CONCURS;
(SEE SEPARATE OPINION)

SEAN C. GALLAGHER, J. DISSENTS
(SEE SEPARATE OPINION)

PRESIDING JUDGE
COLLEEN CONWAY COONEY

N.B. This entry is an announcement of the court's decision. See App.R.
22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will be journalized
and will become the judgment and order of the court pursuant to App.R.
22 (E) unless a motion for reconsideration with supporting brief, per
App.R. 26(A), is filed within ten (10) days of the announcement of the

court's decision. The time period for review by the Supreme Court of
Ohio shall begin to run wupon the journalization of this court's
announcement of decision by the clerk per App.R. 22(E). See, also,

S.Ct.Prac.R. II, Section 2(A) (1).
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DIANE KARPINSKI, J., CONCURRING:

{115} T concur with the majority opinion, but write to add
another reason. The recent decisions of the U.S. Supreme Court
have resulted in an ongoing review of the constitutionality of
Ohio’s sentencing system. The litigants in the case at bar have
not raised this issue, although the court may.

{116} In this case, however, I see no reason to raise this
issue, and even greater reason to resolve the matter efficiently.
Nawash has already completed two vyears of his sentence; the
guestion here is the remaining two years. I agree that the record
does not support a four-year sentence. He should not have to
remain in prison while the courts resolve technical questions of

the constitutionality of the statute under which he was sentenced.



Moreover, the Ohio Supreme Court has specifically ruled that
“constitutional issues should not be decided by this court unless
absolutely necessary.” In Re Mental Illness of Boggs (1990), 50
Ohio St.3d 217, citing Hall China Co. v. Pub. Util. Comm. (1977),

50 Ohio St.2d 206, 210. I thus concur with the majority opinion.
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SEAN C. GALLAGHER, J., DISSENTING:

{1117} T respectfully dissent from the judgment and analysis of
the majority.

{118} Although the majority does not address it, it is my view
that this issue requires application of the Apprendi, Blakely and

Booker decisions for proper resolution. I believe the analysis



outlined in Judge James J. Sweeney'’s dissent in State v. Atkins-
Boozer, Cuyahoga App. No. 84151, 2005-Ohio-2666, and my concurring
and dissenting opinion in State v. Lett, Cuyahoga App. Nos. 84707
and 84729, 2005-Ohio-2665, properly address the Apprendi, Blakely
and Booker issues governing “more than the minimum” sentences in
Ohio. Nevertheless, because the majority en banc decision in those
cases declines to apply Apprendi, Blakely and the remedy in Booker
to Ohio’s sentencing statutes, I am bound by the majority decision
that finds Ohio’s sentencing process for “more than the minimum”
sentences constitutional. Accordingly, in conformity with those
opinions, I reject Nawash’s contentions and overrule Nawash’s first
assigned error.

{1119} Wwith respect to the majority’s decision, I respectfully
disagree with the majority view that there was no evidence in the
record to support more than the minimum sentence on each offense.
The facts reveal that Nawash conspired over a protracted period of
time with others to have his store burned so he could collect the
$100,000 insurance policy. His involvement was not passive, nor
was it limited in time to one act. He actively participated in the
solicitation, planning, and implementation of the offenses. It was
only through the efforts of federal agents that the intended crime
was thwarted.

{120} Initially, the trial court imposed a nine-year prison
term. This sentence was reversed and vacated, and the trial court

then imposed a four-year prison term. I believe this term, in



light of the facts, was proper and supported the trial court’s view
that a minimum sentence would demean the seriousness of the
offense.

{1121} For these reasons, I would affirm the decision of the

trial court.
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