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FRANK D. CELEBREZZE, JR., P.J.:

{91} Appellant, I.T.', appeals the denial of a motion for
relief from Jjudgment handed down by the common pleas court,
juvenile division, on April 4, 2004. For the reasons that follow,
we affirm the decision of the trial court.

{92} Appellant’s two children were removed from her care in
1999 due to allegations of educational neglect, poor hygiene and
medical neglect. They were committed to the permanent custody of
the Cuyahoga County Department of Children and Family Services
(“CCDCFS”) in 2002; that decision was subsequently affirmed by
this court. In Re M.H. & V.H., Cuyahoga App. No. 81893, 2003-
Ohio-7053.

{93} On February 20, 2004, appellant filed with the juvenile
court a motion for relief from judgment, pursuant to Civ.R. 60(B),
seeking to vacate the grant of permanent custody. That motion was
denied by the trial court, without a hearing, in a journal entry
dated April 4, 2004. Appellant now appeals, with two assignments
of error. For clarity, we will address appellant’s assignments of
error together.

{ﬂ4} “I. THE TRIAL COURT ABUSED ITS DISCRETION AND ERRED TO

THE PREJUDICE OF APPELLANT WHEN IT DENIED APPELLANT’S MOTION FOR

! The parties are referred to herein by their initials or

title in accordance with this court’s established policy regarding
non-disclosure of identities in juvenile cases.
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RELTEF FROM JUDGMENT WHERE APPELLANT DEMONSTRATED OPERATIVE FACTS
ENTITLING RELIEF UNDER CIVIL RULE 60(B).”

{ﬂS} “IT. THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT
IN DENYING APPELLANT’S MOTION FOR RELIEF FROM JUDGMENT WHERE THE
OPERATIVE FACTS ALLEGED BY APPELLANT REQUIRED AT A MINIMUM A
HEARING ON THE MERITS.”

{96} A person filing a motion for relief from judgment under
Civ.R. 60(B) is not automatically entitled to such relief nor to a
hearing on the motion. Reed v. The Basement, Cuyahoga App. No.
82022, 2003-0Ohio-4565, citing Pisani v. Pisani (Sept. 19, 1996),
Cuyahoga App. No. 70018. GTE Automatic Electric, Inc. v. Arc
Industries, Inc. (1976), 47 Ohio St.2d 146, paragraph two of the
syllabus, provides a three-part demonstration for the granting of
a motion for relief from judgment: (1) that the moving party has a
meritorious defense or claim to present if relief is granted; (2)
that the moving party is entitled to relief under one of the
grounds stated in Civ.R. 60(B) (1) through (5); and, (3) that the
motion for relief is made within a reasonable time. Only if a
moving party demonstrates all three elements of GTE is an
evidentiary hearing warranted on the motion for relief. Kay v.
Marc Glassman, Inc. (1996), 76 Ohio St.3d 18. What constitutes a
reasonable time for filing the motion for relief is left to the

sound discretion of the trial court. Wells v. Spirit Fabricating,
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Ltd. (1996), 113 Ohio App.3d 282, 290; Payne v. Payne (May 20,
1999), Cuyahoga App. No. 74014 at 8.

{97} The standard of review to be applied in appeals from the
award or denial of Civ.R. 60(B) motions is an abuse-of-discretion
standard. Associated Estates Corp. v. Fellows (1983), 11 Ohio
App.3d 112, 463 N.E.2d 417; Doddridge v. Fitzpatrick (1978), 53
Ohio St.2d 9, 371 N.E.2d 214. An abuse of discretion implies more
than an error of law or judgment. Rather, abuse of discretion
suggests that the trial court acted in an unreasonable, arbitrary,
or unconscionable manner. In re Jane Doe 1 (1991), 57 Ohio St.3d
135; Blakemore v. Blakemore (1983), 5 Ohio St.3d 217. “‘The term
discretion itself involves the idea of choice, of an exercise of
will, of a determination, made between competing considerations.
In order to have an ‘abuse’ in reaching such determination, the
result must be so palpably and grossly violative of fact and logic
that it evidences not the exercise of will but the perversity of
will, not the exercise of judgment but the defiance thereof, not
the exercise of reason but rather of passion or bias.’” Id. at
845-846, quoting Huffman v. Hair Surgeons, Inc. (1985), 19 Ohio
St.3d 83, 87.

{98} Appellant claims her motion arises pursuant to Civ.R.
60(B) (5); this &rule 1is intended as a catch-all provision
reflecting the inherent power of the trial court to relieve a

person from the unjust operation of a judgment. In re Schutte,
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Clinton App. No.CA2002-05-042,2003-Ohio-2371, citing Caruso-Ciresi,
Inc. v. Lohman (1983), 5 Ohio St.3d 64, 66, 448 N.E.2d 1365.
However, it is clear from the record presented that appellant
seeks relief from judgment under Civ.R. 60(B) (3). She repeatedly
cites as the basis for her motion fraud and misconduct on the part
of CCDCFS social workers, the foster mother charged with caring
for the children, and the social workers from Youngstown Family
Services who were involved in the case. However, appellant filed
her 60(B) motion on February 20, 2004 -- 17 months after the trial
court journalized its permanent custody entry on September 23,
2002. Civ.R. 60(B) requires that a motion pursuant to that
section must be made within a reasonable time, and not more than
one year after the judgment, order or proceeding was taken in the
case of subsections (1), (2) or (3). Appellant, therefore, cannot
meet the timeliness requirement of the GTE test. See Cecilia R.
v. Eddie M., Lucas App. No. L-04-1044, 2005-Ohio-1676.

{99} Further, appellant has not demonstrated that she has a
meritorious claim to pursue should relief from judgment be granted.
Although she asserts her basis for requesting relief from judgment
is “newly discovered evidence,” she fails to demonstrated that
this “new evidence” could not have been discovered in time to move
for a new trial under Civ.R. 59(B), as is required by Civ.R.
60 (B) (2). In fact, none of the appellant’s allegations as argued

in the 60(B) motion are new; she merely reargues issues settled in
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the underlying permanent custody case. A valid, final judgment rendered
upon the merits of a case bars all subsequent actions based upon any claim arising out of
the transaction or occurrence that was the subject matter of the previous action. Manohar
v. Massillon Community Hospital (1997), 122 Ohio App.3d 715, 718, quoting Grava v.
Parkman Twp. (1995), 73 Ohio St.3d 379, syllabus. The doctrine also bars the
relitigation of issues that were raised on appeal or could have
been raised on appeal. In re Hoffman, Stark App. Nos. 2002CA0419
& 2002CA0422, 2003-Ohio-1241, paragraph 33, citing State v. Cole
(1982), 2 Ohio St.3d 112, 443 N.E.2d 169.

{910} This court has already ruled on the legal question
concerning the weight of the evidence after a complete review of
the trial record; the award of permanent custody was upheld by
this court on direct appeal. “The decision of a reviewing court
in a case remains the law of that case on legal questions involved

for all subsequent proceedings in the case at both the trial and

reviewing levels.” Nolan v. Nolan (1984), 11 Ohio St.3d 1,3, 462
N.E.2d 410.

{911} Appellant may not circumvent the permanent custody
judgment by the filing of a Civ.R. 60(B) motion. Therefore,

appellant’s claims are now barred by res judicata, and she cannot
reach the first prong of the GTE test. Accordingly, we find that
the trial court did not abuse its discretion in denying

appellant’s 60(B) motion without a hearing because she has failed
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to meet the requirements of the GTE test. Appellant’s two
assignments of error are hereby overruled.

Judgment affirmed.

It is ordered that appellee recover of appellant costs herein
taxed.

The Court finds there were reasonable grounds for this
appeal.

It is ordered that a special mandate issue out of this court
directing the common pleas court, juvenile division, to carry this
judgment into execution.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

FRANK D. CELEBREZZE, JR.
PRESIDING JUDGE
SEAN C. GALLAGHER, J., AND

ANTHONY O. CALABRESE, JR., J., CONCUR.

N.B. This entry is an announcement of the court's decision. See
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will
be journalized and will become the judgment and order of the court
pursuant to App.R. 22 (E) unless a motion for reconsideration with
supporting brief, per App.R. 26(A), is filed within ten (10) days
of the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court's announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section
2(A) (1) .
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