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CHRISTINE T. McMONAGLE, J.:

{1} In March 2004, defendant-appellant, Michael Edwards,
entered a guilty plea to rape in Case No. 440683, and to breaking
and entering and theft in Case No. 441231. At the sentencing
hearing, the trial judge sentenced him to seven years incarceration
on the rape charge, and nine months each on the breaking and
entering and theft offenses, to be served concurrently. The trial

judge also determined that he is a sexual predator.

{12} Edwards now appeals the trial court’s determination that
he is a sexual predator. He contends that the evidence adduced at
the sexual offender classification hearing was insufficient to
establish by clear and convincing evidence that he is a sexual
predator. In addition, he argues that the trial court did not
discuss the appropriate factors on the record in making its
determination. Finding merit to Edwards’ appeal, we vacate the
judgment of the trial court classifying Edwards as a sexual
predator and remand this matter to the trial court with direction
to label this offender a sexually oriented offender as provided by
law, and to make a finding that he is not an habitual sexual
offender. See State v. Gopp, 154 Ohio App.3d 385, 2003-Ohio-4908,
at §11; State v. Hardy, Summit App. No. 21788, 2004-Ohio-2242, at
{6, quoting State v. Rhodes, Belmont App. No. 99 BA 62, 2002-Ohio-
1572, at 9Y41.

{13} R.C. 2950.01(E) defines a sexual predator as a person who
has been convicted of or pleaded guilty to committing a sexually

oriented offense and is likely to engage in the future in one or



more sexually oriented offenses. Thus, at the sexual offender
classification hearing, in order for the offender to be designated
a sexual predator, the State must prove by clear and convincing
evidence that the offender has been convicted of a sexually
oriented offense and that the offender is likely to engage in the
future in one or more sexually oriented offenses. State v.
Eppinger (2001), 91 Ohio St.3d 158, 163, citing R.C. 2950.01(E) and
2950.09(B) (3) . (Emphasis in original).

{14} “The sexual predator determination requires *** evidence
the offender is likely to engage in the future in one or more
sexually oriented offenses. Not only must it be probable (more
likely than not) that such a future offense will occur, but such
likelihood must be proven by the heightened standard of clear and
convincing evidence.” State v. Arthur (Aug. 16, 2001), Cuyahoga
App. No. 77770. 1In order to satisfy this standard, “there must be
something of substance from which one could draw a 1logical
conclusion concerning the likelihood of recidivism to reach a firm
belief or conviction that defendant is likely to commit a sexually
oriented offense in the future.” Id. at 10.

{15} Where the proof must be clear and convincing, an
appellate court examines the record to determine whether sufficient
evidence exists to satisfy the requisite degree of proof. State v.
Schiebel (1990), 55 Ohio St.3d 71, 74.

{16} In determining whether a sex offender is a sexual
predator, a judge shall consider all relevant factors to determine

whether the individual is likely to engage in future sex offenses.



See R.C. 2950.09(B) (3). These factors include, but are not
limited to, the offender’s age and prior criminal record; the age
of the victim; whether the sex offense involved multiple victims;
whether the offender used drugs or alcohol to impair the victim of
the sex offense; if the offender has previously been convicted of
or pleaded guilty to any criminal offense, whether the offender
completed a sentence for any conviction and, if a prior conviction
was for a sex offense, whether the offender participated in any
available program for sex offenders; whether the offender
demonstrated a pattern of abuse or displayed cruelty toward the
victim; any mental disease or disability of the offender and any
other behavioral characteristics that contribute to the sex
offender’s conduct. R.C. 2950.09(B) (3) (a) through (j).

{17} The trial court is to consider the statutory factors
listed in R.C. 2950.09(B) (3), and should discuss on the record the
particular evidence and factors upon which it relies in making its
determination regarding the likelihood of recidivism. State v.
Thompson (2001), 92 Ohio St.3d 584, 588, 2001-Ohio-1288; see, also,

State v. Othberg, Cuyahoga App. No. 83342, 2004-Ohio-6103, at 918.

Nevertheless, the trial court is not required to “‘tally up or
list the statutory factors in any particular fashion.’” State v.
Ford, Cuyahoga App. No. 83683, 2004-Ohio-3293, at {7, quoting State
v. Clayton, Cuyahoga App. No. 81976, 2003-Ohio-3375. Moreover,
R.C. 2950.09(B) does not require that each factor be met; it simply
requires the trial court to consider those factors that are

relevant. State v. Grimes (2001), 143 Ohio App.3d 86, 89.



{18} At the sexual offender classification hearing in this
case, the State presented a sexual predator evaluation completed by
Dr. George W. Schmedlen, a psychologist with the Court Psychiatric
Clinic, shortly before the hearing. The report indicated that
Schmedlen had interviewed Edwards for approximately one and one-
half hours and had given him the Static-99 Test, an actuarial
instrument used to assess the vrisk for sexual reoffending.
Edwards’ score on the Static-99 was in the low-medium risk
category, which equated to an actuarially-determined recidivism
rate of 26% in five years, 31% in ten years and 36% in 15 years.
Schmedlen’s report also indicated that although Edwards presented
with three risk factors significantly correlated with sexual
offense recidivism, he did not present with any of six other
factors associated with sexual offense recidivism.

{19} The State also presented a presentence investigation
report completed by the Probation Department. This report listed
Edwards’ prior arrests and convictions, including a domestic
violence charge in 2003, of which the disposition is unknown, and a
conviction in 1992 for aggravated robbery and felonious assault.
The victim’s statement regarding the 1992 aggravated robbery and
felonious assault, presented by the State at the hearing, indicated
that Edwards came up behind the wvictim as she was walking and
knocked her to the ground. The victim reported that Edwards then
“just kept hitting and kicking” her so she would let go of her

purse.



{110} The State also presented the statement of Tamika Moss,
the 25-year-old victim of Edwards’ rape offense. Moss reported
that she, her friend and Edwards were in her friend’s apartment
late one evening. After the friend left, Edwards and Moss, who
were sitting near each other on the floor, began talking about
sex. When Edwards asked Moss if he could have sex with her, Moss
reportedly told him no. He began kissing her between her legs and
then rolled her over and anally raped her. Moss stated that
Edwards did not cause her any bodily harm other than the rape, but
she was afraid because Edwards “had an angry look on his face” and

told her she “better just lay there and take it.”

{11} In finding Edwards to be a sexual predator, the trial
judge noted that she had considered the sexual predator evaluation.
She noted further that the victim was a stranger to Edwards, he
used force in committing the rape and “does not take responsibility
for his actions.” The court also noted that Edwards had been
convicted of prior crimes and although none had involved sex
offenses, some were wviolent in nature, including the assault
charge. The trial judge also noted that Edwards’ “relationships
have been relationships without commitment. He has fathered five
children with no commitments to any of the mothers of any of those
children.” The trial judge also found that although Edwards did
not have a current substance abuse problem, it remained a risk for

him. The trial judge concluded:

{1112} “The court, looking at the totality of the circumstances,

finds that it 1is clear and convincing that this defendant may



indeed offend in a sexual manner again and, therefore, will find
him to be a sexual predator.”

{13} whether a defendant “may indeed” reoffend in the future
is not the standard for a sexual predator determination, however.
Rather, the evidence must be clear and convincing that the
defendant “is 1likely” to engage in another sexually oriented
offense. After reviewing the record and applying the factors
listed in the statute, we conclude that the evidence does not
clearly and convincingly support a sexual predator determination in
this case. The first factor set forth in R.C. 2950.09(B) (3) is
the offender’s age. Edwards was thirty-nine as of the date of the
hearing. As noted in the psychiatric evaluation, offenders under
the age of twenty-five are more prone to sexual offense recidivism.

Accordingly, this factor does not support a sexual predator

determination.
{1 14} The next factor is the victim’s age. Moss was twenty-
five years old at the time of the rape. As this court noted in

State v. Chancellor, Cuyahoga App. No. 80321, 2003-Ohio-4932, the
statute addresses the age of the wvictim to especially protect
children who are wvictims of sexual offenses. Therefore, this
factor, as applied to Edwards, does not favor the sexual predator
classification. Furthermore, although the State asserted at the
hearing that the victim was “educationally-challenged,” there is no
evidence in the record to support this assertion.

{115} other factors listed in the statute similarly do not

support a sexual predator determination: there was only one victim



in this case, R.C. 2950.09(B) (3) (d); Edwards did not use drugs or
alcohol to impair the victim’s resistance, R.C. 2950.09(B) (3) (e);
Edwards has no history of mental illness, R.C. 2950.09(B) (3) (g9);
and the rape was not part of a demonstrated pattern of abuse. R.C.
2950.09(B) (3) (h) .

{1 16} Moreover, although the trial judge relied on Edwards'’
prior criminal convictions in finding him to be a sexual predator,
R.C. 2950.09(B) (3) (b), a thorough review of the record reveals that
although Edwards has a criminal history, none of his previous
convictions were sexual in nature. Furthermore, although the
victim in Edwards’ 1992 assault conviction reported that Edwards
kept hitting and kicking her until she gave up her purse, we find
nothing to suggest that his motive for doing so was sexual in
nature; indeed, the victim’s statement implies that Edwards’ motive
was theft. See, e.g., State v. Chancellor, Cuyahoga App. No.
80321, 2003-Ohio-4932 (victim’s statement that defendant “kept
hitting me asking where’s the money” implied that motive was theft;
not sexual gratification). Likewise, although the presentence
investigation report indicates a domestic violence charge in 2003,
there is no other information in the record regarding the charge or
its disposition and, thus, nothing to suggest that the motive for
this offense was sexual in nature. Accordingly, we find nothing in
Edwards’ prior convictions to particularly support a sexual
predator classification, or to cause the court to find him to be an

habitual sexual offender.



{17} Likewise, we do not find it relevant to a sexual predator
determination whether Edwards has fathered children with women he
has not married or with whom he no longer has a relationship.
Although this may indeed be a “behavioral characteristic” of
Edwards, see R.C. 2950.09(B) (3) (j), the trial Jjudge failed to
explain how this behavioral characteristic is relevant to whether
Edwards is likely to sexually reoffend in the future, and we find
no correlation between this behavior and a sexual predator

determination.

{1118} As this court stated in State v. Arthur (Aug. 16, 2001),

Cuyahoga App. No. 77770:

{119} “Predicting the future is subject to uncertainty. We do
not require unattainable perfection. But, even within the limits
attendant to that task, the evidence must furnish a basis for
logically choosing between two alternative possibilities. The
clear and convincing standard does not permit mere conjecture or

speculation.”

{1 20} Here, the trial court’s conclusion, on this evidence,
that Edwards “may indeed” sexually reoffend in the future is
nothing more than speculation. On this record, there is not clear
and convincing evidence to support “a firm belief or conviction
that defendant is likely to commit a sexually oriented offense in
the future,” Arthur, supra, nor is there any evidence that he is

an habitual sexual offender.

{121} Accordingly, the judgment of the trial court classifying

Edwards as a sexual predator is wvacated. “This vacation of the



sexual predator status does not in any way change the fact that the
appellant is a sexually oriented offender as a matter of law.”
State v. Grider (2001), 144 Ohio App.3d 323, 327.

{122} In 1ight of our resolution of appellant’s first
assignment of error, we need not consider his second assignment of
error. See App.R. 12(A) (1) (c).

Vacated; remanded to the trial court to enter an order that
appellant is a sexually oriented offender, but not an habitual

sexual offender.

It is, therefore, ordered that appellant recover from appellee
costs herein.

It is ordered that a special mandate be sent to said court to
carry this judgment into execution.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

CHRISTINE T. McMONAGLE
JUDGE

PATRICIA A. BLACKMON, P.J. and

SEAN C. GALLAGHER, J., DISSENTS
WITH SEPARATE DISSENTING OPINION.




N.B. This entry is an announcement of the court's decision. See
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will be
journalized and will become the judgment and order of the court
pursuant to App.R. 22 (E) unless a motion for reconsideration with
supporting brief, per App.R. 26(A), is filed within ten (10) days
of the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court's announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section
2(A) (1) .
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SEAN C. GALLAGHER, J., DISSENTING:

{123} I respectfully dissent from the majority decision to
vacate the trial court’s classification of Edwards as a sexual
predator. I would affirm the decision of the trial court and
maintain the sexual predator classification.

{1 24} The majority opinion properly outlines the law and facts
relative to Edwards’ classification. I simply disagree with the
view that there 1is insufficient evidence under the clear and

convincing standard to establish that Edwards is 1likely to



reoffend. The statutory factors were evaluated by the trial court.
The court based its decision largely on two of those factors:
first, the defendant’s prior record under R.C. 2950.09(B) (3) (e)
and, second, the ‘other behavioral characteristics’ of the
defendant under R.C. 2950.09(B) (3) (j). Because nothing is certain
in life, the application of the statutory factors creates inherent
problems for not only the trial court but the reviewing court as
well. A sgspecific legal standard, clear and convincing, must be
reconciled with purported factors that are often unscientific and
subject to differing weight and interpretations.

{1 25} Nevertheless, in my view, the best indicator of future
behavior is past conduct. Thus, based on Edwards’ past criminal
history, coupled with the absence of remorse or responsibility,
there is clear and convincing evidence that the offender is likely
to reoffend by committing a subsequent sexually oriented offense.
Last, while the trial court used the term “may indeed” reoffend
rather than “is likely” to reoffend, I do not see this as fatal to
the trial court’s determination. For these reasons, I would affirm

the classification.
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