[Cite as Thornton v. Hardiman, Buchanan, Howland & Trivers, 2005-Ohio-1969.]

COURT OF APPEALS OF OHIO, EIGHTH DISTRICT

COUNTY OF CUYAHOGA

NO. 83400

MARTHA L. THORNTON,

Plaintiff-Appellant : JOURNAL ENTRY

: and

vS. : OPINION
HARDIMAN, BUCHANAN, HOWLAND
& TRIVERS, ET AL.,

Defendants-Appellees
DATE OF ANNOUNCEMENT
OF DECISION : APRIL 28, 2005

CHARACTER OF PROCEEDING: : Civil appeal from
: Common Pleas Court
Case No. 479757
JUDGMENT : AFFIRMED.

DATE OF JOURNALIZATION

APPEARANCES:
For plaintiff-appellant: James A. Gay, Esqg.
3324 M.L.K., Jr. Drive
Cleveland, Ohio 44104
For defendant-appellee Edward S. Wade, Jr., Esq.
Hardiman, Buchanan, 75 Public Square, Suite 333
Howland & Trivers and Cleveland, Ohio 44113
James L. Hardiman,
Individually:
For defendant-appellee E. Yvonne Harris, Esqg.
E. Yvonne Harris: 55 Erieview Plaza, Suite 220

Cleveland, Ohio 44114-1837



For defendant-appellee Anthony D. Jordan, Esdg.

A. David Jordan: City of Cleveland Prosecutor
1200 Ontario Street - 8" Floor
Cleveland, Ohio 44113

For defendant-appellee Edwin Kelly, Esqg.
Edwin Kelly: HARDIMAN, BUCHANAN, HOWLAND &
TRIVERS

1025 Huntington Building
925 Euclid Avenue
Cleveland, Ohio 44115-1405

For defendants-appellees Marcus L. Poole, Esqg.

Oscar Trivers, A. Dean HARDIMAN, BUCHANAN, HOWLAND &
Buchanan and Emanual TRIVERS

Dickerson: 1025 Huntington Building

925 Euclid Avenue
Cleveland, Ohio 44115-1405

MICHAEL J. CORRIGAN, J.:

{11} Appellant, Martha Thornton (“Thornton”), appeals the
trial court’s decision which granted summary judgment to appellees,

Hardiman, Buchanan, Howland & Trivers (referred to as the “law

firm”), James Hardiman (“Hardiman”), A. Deane Buchanan
(“Buchanan”) , Oscar Trivers (“'rivers”), Emanual Dickerson
(“Dickerson”), Edwin Kelly (“Kelly”), A. David Jordan (“Jordan”),
and Yvonne Harris (“Harris”) (collectively referred to as
“appellees”), on the basis that Thornton’s legal malpractice claims
are barred by the one-year statute of limitations. For the

following reasons, we affirm the trial court.
I. RELEVANT FACTS AND CASE PROCEDURE
{12} In December 2001, Thornton, pro se, filed a complaint

against the law firm, named at that time as “Hardiman & Hardiman,”



alleging that senior partner, Steven Howland (“Howland”), agreed
and took a fee to represent her in an employment discrimination
claim against her former employer, MBNA, but never filed the
action. According to the complaint, Thornton learned that Howland
died in December 2000 and also learned that, prior to his death, he
was suspended from the practice of law. The complaint alleged that
the law firm misrepresented its services to Thornton and converted
her fee. When the case was later called for trial in August 2002,
Thornton’s counsel failed to appear, but sent another attorney in
his stead who recommended to the trial court that Thornton
voluntarily dismiss her complaint. Thereafter, the trial court,
pursuant to Civ.R. 41(A), dismissed Thornton’s claims against the
law firm without prejudice.

{3} On August 26, 2002, Thornton filed another complaint
against the law firm (now named as Hardiman, Buchanan, Howland &
Trivers) Hardiman, Buchanan, Trivers, Dickerson, Kelly, Jordan, and
Harris alleging five causes of action: (1) aiding and abetting of
deceptive practices; (2) aiding and abetting of conversion; (3)
alding and abetting of breach of contract; (4) aiding and abetting
of legal malpractice; and (5) negligence. Thornton later moved the
trial court for leave to amend her pleading to plead fraud with
particularity, but the trial court denied Thornton’s motion.
Thereafter, the trial court granted summary judgment to appellees,
finding that the gist of Thornton’s claims alleged 1legal

malpractice and thus, were barred by the one-year statute of



limitations. Thornton now appeals, citing three assignments of
error.
IT. ASSIGNMENTS OF ERROR

A. ASSIGNMENT OF ERROR NUMBER ONE

{4} For her first assignment of error, Thornton asserts that
the trial court erred in ordering a voluntary dismissal without
prejudice, pursuant to Civ.R. 41(A), of her first complaint. In
support of her assertion, Thornton argues that the trial court had
a duty to inform her that such a dismissal may result in a further
claim being time-barred by the statute of limitations. However,
Thornton’s argument is not sound.

{15} First, Thornton asserts that the trial court had a duty
to inform her of any rights she had or would 1lose if she
voluntarily dismissed her complaint. However, on the date of
trial, Thornton was represented by counsel who recommended that she
voluntarily dismiss her action. Thornton is not asserting that she
did not agree with her counsel’s recommendation or that she did not
want to voluntarily dismiss her complaint. Because Thornton was
represented by counsel, this court presumes that her counsel
informed her of the benefits and burdens of dismissing her
complaint and, in any event, the trial court was not duty-bound to
inform Thornton of any rights she had or should lose if she
voluntarily dismissed her complaint. Thus, Thornton’s first
assignment of error is overruled.

B. ASSIGNMENT OF ERROR NUMBER TWO



{16} For her second assignment of error, Thornton asserts that
the trial court erred when it denied her motion for leave to amend
her complaint to assert fraud with particularity. However, upon
review of the record, Thornton’s argument lacks merit.

{17} Here, Thornton’s motion for leave to amend her complaint
to add fraud and conversion counts was nothing more than an attempt
to circumvent the one-year statute of limitations for her legal
malpractice claim. It is more than uncanny that Thornton attempted
to amend her complaint with causes of action that have four year
statutes of limitations once she (and her attorney) recognized that
her legal malpractice claim was barred by the one-year statute of
limitations. Because there is nothing in the record to suggest
that “justice so require[d]” Thornton leave to amend her complaint,
Thornton’s second assignment of error is overruled.

C. ASSIGNMENT OF ERROR NUMBER THREE

{18} Finally, Thornton asserts in her third assignment of
error that the trial court erred in granting summary judgment to
appellees. In particular, Thornton argues that her complaint is
not simply one of legal malpractice subject to the one-year statute
of limitations. However, Thornton’s argument lacks merit, as the
gravamen of her complaint is clearly legal malpractice.

{19} R.C. 2305.11 provides that the statute of limitations for
legal malpractice claims is one year from the date "when the client
discovers or, in the exercise of reasonable diligence should have

discovered, the resulting damage or injury, or when the



attorney-client relationship for that particular transaction or
undertaking terminates, whichever occurs later." Leski v. Ricotta,
Cuyahoga App. No. 83600, 2004-Ohio-2860, 912, quoting Skidmore &
Hall v. Rottman (1983), 5 Ohio St.3d 210, 211, 450 N.E.2d 684.
Under R.C. 2305.11, an action for legal malpractice accrues and the
statute of limitations begins to run “when there is a cognizable
event whereby the client discovers or should have discovered that
his injury was related to his attorney's act or non-act and the
client is put on notice of a need to pursue his possible remedies
against the attorney or when the attorney-client relationship for
that particular transaction or undertaking terminates, whichever
occurs later.” Zimmie v. Calfee, Halter and Griswold, et al.

(1989), 43 Ohio St.3d 54, 538 N.E.2d 398, syllabus.

{1 10} Here, the cognizable event occurred on February 27, 2001
when Thornton learned that Howland was dead and never filed her
employment discrimination action on her behalf. Because Thornton
filed her legal malpractice action on August 26, 2002 - almost six
months after the statute of limitations had run on February 27,
2002 - her claims were barred. Thus, Thornton’s third assignment
of error is overruled and the decision of the trial court is
affirmed.

Judgment affirmed.

It is ordered that appellees recover of appellant their costs

herein taxed.



The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court
directing the Common Pleas Court to carry this judgment into
execution.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

MICHAEL J. CORRIGAN
JUDGE
JAMES J. SWEENEY, P.J., CONCURS.

DIANE KARPINSKI, J., DISSENTS WITH
SEPARATE OPINION.

N.B. This entry is an announcement of the court's decision. See
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will
be journalized and will become the judgment and order of the court
pursuant to App.R.22(E) unless a motion for reconsideration with
supporting brief, per App.R. 26(A), is filed within ten (10) days
of the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court's announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section
2(A) (1) .
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KARPINSKI, J., DISSENTING:

{11} T respectfully dissent. A review of the facts in this
case reveals that Ms. Thornton had preserved the statute of
limitations against the law firm by refiling within the one-year

time frame set out in R.C. 2305.19, the savings statute.

{112} Ms. Thornton hired attorney Steven Howland, allegedly a
partner in the firm of Hardiman, Buchanan, Howland & Trivers, in
December 1998 to represent her in a lawsuit. She states that she
paid Mr. Howland $3,400.00 over the course of several months.
Unbeknownst to her, Mr. Howland’s license to practice law was

suspended in July 1999.

{1 13} Nonetheless, Mr. Howland had Ms. Thornton come to the
office to sign a medical release form in August 1999 and sent Ms.
Thornton a letter in December 1999 telling her that her complaint
was ready for her to sign for filing. The letter was written on
stationery bearing the letterhead “Hardiman, Buchanan, Howland &
Trivers, attorneys and counselors at law.” The letterhead also

named four additional attorneys in smaller print.

{1 14} Mr. Howland died in December 2000, but Ms. Thornton did

not discover his death or his loss of license until February 27,



2001. She also discovered at that time that her complaint had
never been filed. In December 2001, Ms. Thornton filed a pro se
complaint for legal malpractice against “Hardiman & Hardiman”
(“Hardiman I”). In that complaint, she claimed that Mr. Howland
was a partner in their firm and that, by allowing him to continue
to represent her after he lost his license, the firm had committed
malpractice.

{1115} Ms. Thornton continued to represent herself until less
than a month before the scheduled trial of August 13, 2002. Her
newly retained counsel did not file a notice of appearance on the
record until August 9, 2002, four days before trial. He also filed

a motion for a continuance on that date.

{16} On the day of the trial, Ms. Thornton appeared without
her attorney. The court refused to grant the motion for
continuance without Ms. Thornton’s counsel present. A little while
later that day attorney Tyrone Reed arrived and informed the court
that he was substituting for counsel of record, who was out of the
country. Mr. Reed told the court that he had no authority to
voluntarily dismiss the case, but that he would recommend that
action to Ms. Thornton. By that time Ms. Thornton had left the
area and could not be found. The trial court then granted summary

judgment to one of the parties and dismissed the remaining parties

. . . 1
without prejudice.

1AIthough this entry appeared on the docket on August 14, 2002, the day after trial
had been scheduled, the case was not officially removed from the docket until September



{117} Later that month, on the 26" of August, Ms. Thornton’s
counsel refiled her complaint, which is the subject in the case at
bar, and

{7118} named all the 1lawyers at the firm as defendants
individually, as well as the firm “Hardiman, Buchanan, Howland &
Trivers.” She alleged that, although they knew Mr. Howland had
lost his license to practice law, they allowed him to continue and
that he continued with their knowledge, <cooperation, and
acquiescence when he used the offices and staff and met with
clients in the office.

{119} A11 the defendants filed motions for summary judgment,
which the trial court granted on July 30, 2003, with a seven-page
opinion.

{1120} Prior to the trial court’s granting of the defendants’
motions for summary judgment, Ms. Thornton moved to amend her
pleadings to include a cause of action for fraud. The defendants
had raised a statute of limitations defense against Ms. Thornton’s
claims because more than a year had passed since the events alleged
in the complaint had taken place. As noted above, however, Ms.

Thornton had refiled her dismissed complaint within the one-year

9, 2003. Thornton could have, therefore, appealed the dismissal of her first filing until
October 9, 2003.

| recognize that the continued existence of the first filing during the pendency of the
second filing raises a technical question as to the validity of the court’s jurisdiction over the
second filing. Because the parties acceded to the court’s jurisdiction in the second filing,
however, | will not address the metaphysical question of whether the first filing prevented
the existence of the second filing.



time limit and therefore had preserved her claim, at least as to

some, 1f not all, the defendants.

{121} The statute of limitations for legal malpractice is one

year. R.C. 2305.11.2 “[Ulnder R.C. 2305.11(A), an action for
legal malpractice accrues and the statute of limitations begins to
run when there is a cognizable event whereby the client discovers
or should have discovered that his injury was related to his
attorney’s act or non-act and the client is put on notice of a need
to pursue his possible remedies against the attorney or when the
attorney-client relationship for that particular transaction or
undertaking terminates, whichever occurs later.” Zimmie v. Calfee,

Halter & Griswold (1989), 43 Ohio St.3d 54, 58, citations omitted.

{1 22} The trial court held, and Ms. Thornton admitted, that the
cognizable event in this case occurred on February 27, 2001, when
Ms. Thornton’s became aware that Mr. Howland had died, had
previously lost his license to practice law, and had never filed
her complaint. Ms. Thornton’s first malpractice case was filed
December 13, 2001 and dismissed without prejudice by the court on

August 13, 2002. The original suit was filed, therefore, within

“This statute reads in pertinent part: “An action for libel, slander, malicious
prosecution, or false imprisonment, an action for malpractice other than an action upon a
medical, dental, optometric, or chiropractic claim, or an action upon a statute for a penalty
or forfeiture shall be commenced within one year after the cause of action accrued,
provided that an action by an employee for the payment of unpaid minimum wages, unpaid
overtime compensation, or liquidated damages by reason of the nonpayment of minimum
wages or overtime compensation shall be commenced within two years after the cause of
action accrued.



the statute of limitations. The second suit was filed on August
26, 2002. If this case is a refiling under the savings statute,
R.C. 2305.19-that is, after the expiration of the original statute
of limitations but within a year of dismissal—then it was timely
filed. Because the original statute of limitations would have
expired in February of 2002, and the suit was dismissed after
February of 2002, the savings statute applies. The case was
refiled within a year of dismissal, that is, two weeks after
dismissal, so it was preserved by the savings statute.

{1 23} Despite the case which is the subject at bar having been
filed within one year of the dismissal of Ms. Thornton’s prior
case, the trial court held “that because none of the defendants
named in plaintiff’s current lawsuit were named in her original
suit, the plaintiff’s claim of ‘vicarious 1liability’ as to the
current defendants would not be entitled to the savings provisions
of R.C. 2305.19.” Opinion and order granting defendants’ motions
for summary judgment, July 30, 2003, at 6.

{124} T disagree with the court’s finding that none of the
parties to this suit was a party in the prior suit. Although Ms.
Thornton misnamed the firm as “Hardiman & Hardiman,” she listed the
correct address for the firm, which was served at that location.
The firm signed for the complaint, filed an answer, and
subsequently filed a motion for summary judgment in that case. See
Docket for Case Number 456534. There is well-developed case law on

such misnomers.



{1 25} **Where summons is duly served on the real party in
interest, who is the one actually intended to be sued, even under a
wrong or inaccurate appellation, he must take timely advantage of
the error by appropriate plea. If he fails to do so, he will be
deemed to have waived the defect and will be concluded by the
judgment rendered against him.’” Smith v. Brush-Moore Newspapers,
Inc. (1971), 27 Ohio St.2d 111, 113-114, quoting Maloney V.
Callahan (1933), 127 Ohio St. 387, paragraph four of the syllabus.

In her

{126} pro se filing, Thornton intended to sue the firm of
Hardiman, Buchanan, Howell & Trivers. The entity which Thornton
alleges is a firm answered and appeared up until the scheduled
trial. Hardiman does not allege that it brought to the attention
of the trial court the issue of misnomer. Unless Hardiman raised
the issue of the erroneous name contained in the complaint during
the pendency of the first filing of the case, it waived any defect
in the name captioned on the complaint in the pro se first filing.

{11 27} Defendants’ appearance and participation in the
proceedings tolled the statute of limitations. In Smith, the Ohio
Supreme Court held: “‘'The statute of limitations will cease to run
from the time the real defendant appears and answers in name of the
nominal defendant.’” Smith at 114, quoting Boehmke v. Northern Ohio
Traction, Co. (1913), 88 Ohio St. 156, paragraph two of the

syllabus.



{1 28} Further, courts are not sympathetic to defendants who are
evasive concerning an incorrect name in a complaint. In Smith, the
Supreme Court chastised the defendant for failing to correct the
record by informing the court of the correct name of the defendant.

The Court, again quoting Boehmke, noted, "“‘'Counsel naively assert
that [the actual defendant] had a perfect right to employ counsel
to defend for [misnamed defendant]. Yes; but at the risk of being
substituted as soon as the plaintiff discovered he had sued the
wrong company and that the right one was 1in court defending.
Counsels’ mistake was in thinking their client could enjoy the
privilege of defending a lawsuit and dodge the responsibility that

goes with it.’” Smith at 115, quoting Boehmke at 163-164.

{129} By participating in the case, therefore, the firm
acknowledged that it was the intended party being sued. The Ohio
Supreme Court further explained:

Where one knows himself to be the wrongdoer sought to be
made liable in an action of damages for the wrong, and
voluntarily appears by his attorney and answers in the
name of and ostensibly as another person who was by the
plaintiff named as defendant, and served with process in
the mistaken belief that the latter person did the wrong,
the former person thereby submits himself to the
jurisdiction of the court and may be substituted as the
real defendant in place of the nominal defendant sued by
mistake; and the substituted defendant will be bound by
the wverdict and judgment rendered against him in the
case.

{1 30} Boehmke, supra, paragraph one of the syllabus. 1In the
case at bar, Ms. Thornton had the correct address of the entity or

firm she intended to sue, but she had only a partially correct



name. See also Austin v. Bentley’s Entertainment Center, (Sept.
20, 2000), Tuscarawas App. No. 1999 AP 07 0046 (“[i]f a defendant
participates in and defends an action, that defendant may be
substituted as the party defendant”).
The Eleventh District applied this principle to the misnomer:
[IT]f a specific denial is not made by the objecting
party, challenges to the legal existence of any party,

the capacity to sue or to be sued and the authority of
the party to sue or be sued are waived.

{131} Further, the principles set forth in Civ.R. 15(C)
are generally applied in the case of a misnomer. That is the
situation here. The party sought to be sued is, in fact,

served with process, but in a name other than his own.

{132} Lamberty v. Streetsboro Sales & Supplies (1987), Portage
App. Nos. 1729 & 1759, 1987 Ohio App. LEXIS 8987, at *5. The
courts have overwhelmingly upheld the wvalidity of service on a
party who is identified in the pleadings by the wrong name so long
as that person had actual notice of the suit. Id. at *6.

{1133} If parties have been misnamed in a suite, they are
required,

{1 34} pursuant to Civ.R. 9(A), to raise the issue “by negative
averment.” Failure to do so waives the objection. Lamberty at *4-
5.

{135} As Civ.R. 15(C) states:

(C) Relation back to amendments. Whenever the claim or

defense asserted in the amended pleading arose out of the

conduct, transaction, or occurrence set forth or
attempted to be set forth in the original pleading, the



amendment relates back to the date of the original
pleading. An amendment changing the party against whom a
claim is asserted relates back if the foregoing provision
is satisfied and, within the period provided by law for
commencing the action against him, the party to be
brought in by amendment (1) has received such notice of
the institution of the action that he will not be
prejudiced in maintaining his defense on the merits, and
(2) knew or should have known that, but for a mistake
concerning the identity of the proper party, the action
would have been brought against him.

{1136} In the case at bar, the attorneys who worked under the
title of Hardiman, Buchanan, Howland & Trivers had received notice
of the suit against them, and, in fact, were defended by the first
named partner. Clearly, they knew the proper identity of the party
being sued. They were not, therefore, prejudiced in their defense.

See Hardesty v. Cabotage (July 22, 1981), Hancock App. No. 5-80-
51, 1981 Ohio App. LEXIS 12646, at *14; Andre v. Chillicothe Jeep
Sales (Dec. 8, 1983), Franklin App. No. 83AP-780, 1983 Ohio App.
LEXIS 15198 at *7; Cook v. Sears (1967) 9 Ohio App.2d 197, 206;
Taylor v. Victor Equipment Co. (1948), 84 Ohio App. 236, 238-239;
Integrity Tech. Serv. V. Holland Management, Medina App. No.
02CA0009-M, 2002-Ohio-5258, 932.

{137} *The common theme running through the case law is that
*** 3 relation back is permitted only when there has been a mistake
as to the identity of the new party and not when there was a mere
lack of knowledge as to the proper party.” Columbus Bd. of Educ.
v. Armstrong Industries, Inc. (1993), 89 Ohio App.3d 846, 855.
Here, defendant cannot deny that Ms. Thornton served the proper

party in the wrong name. She served the alleged firm at its



business address and specifically stated her cause of action, which
included the former partners of Mr. Howland.

{1138} In Benz v. Carter (1988), 55 Ohio App.3d 120, a party was
served in his wife’s name but the complaint clearly described the
auto accident he had been involved in. The court ruled that
although the name (and even gender) on the complaint was wrong,
defendant had been served at the correct address and the complaint
gave sufficient notice of the subject of the suit to permit him to
defend against it. Id. at 122. Similarly here, the alleged law
firm was aware of the suit and was not prejudiced by the misnomer.

It is axiomatic that the spirit of the civil rules favors cases
being resolved on their merits, not on pleading deficiencies.
Patterson v. V & M. Body (1992), 63 Ohio St.3d 573, 577; Peterson

v. Teodosio (1973), 34 Ohio St.2d 161, 175.

{139} I believe that the trial court erred, therefore, in
dismissing Thornton’s second amended complaint on the basis that
none of the defendants in the second suit was named in the first
one. The law firm, although incorrectly named in the first suit,
was a party to that case and appeared and defended. The savings
statute, therefore, allows Ms. Thornton to pursue her second filing

of the case against the firm.

{140} Defendant law firm also protests that it no longer
existed as a law firm at the time of Mr. Howland’s alleged
misdeeds. It argues, therefore, that it cannot be held liable.

The individuals who served as members of the firm state that,



because there was no firm to sue, they cannot be sued as members of
a firm and cannot be defendants, not having been named in the first
case. As Ms. Thornton points out, however, the individually named
persons were all listed on the letterhead of “Hardiman, Buchanan,

Howland & Trivers.” The Ohio Supreme Court has held:

{41} [Plursuant to R.C. 1329.10(C), a plaintiff may
commence or maintain an action against a party named only by
its fictitious name.

R.C. 1329.10(C) provides that “an action may be commenced or
maintained against the user of a trade name or fictitious name
whether or not the name has been registered or reported in
compliance with section 1329.01 of the Revised Code.”
(Emphasis added.) R.C. 1329.01(A) (2) defines a “fictitious
name” as “a name used in business or trade that is fictitious

and that the user has not registered or is not entitled to
register as a trade name.”

{142} Family Med. Found. Inc. v. Bright (2002), 96 Ohio St.3d
183, 995 & 6. Whether or not the lawyers gave apparent agency to
the fictitious firm is an issue of fact and not available to us
from the record. Even if they were no longer legally a law firm,
to the average lay person they gave the appearance of a law firm.
For example, it was alleged that the receptionist answered phone
calls with the name on the letterhead, not with the individual name
of the attorney being phoned, as is common in practices in which
independent attorneys share office space. Thus the next question
is, how binding is the law firm’s participation in the first case

on the people who were named as individuals in the second case.

{143} Although the firm now claims that it was not an actual

law firm but rather a group of attorneys sharing office space, Ms.



Thornton has provided sufficient evidence, if believed, to show
that the firm at least held itself out as an agent of Mr. Howland,
or that Mr. Howland held himself out as an agent of the firm with
their implied consent. Either scenario is a question of fact for
the fact-finder to determine on remand.

{144} In the second filing of the case, Ms. Thornton’s counsel
also named each of the persons 1listed on the 1letterhead
individually. Because none of these persons was named individually
in the first filing of the case, a suit directed against each of
them as individuals is time-barred. On the other hand, the suit
against them as participants in the fictitious firm of Hardiman,
Buchanan, Howland & Trivers i1is not time-barred. Each of the
individuals named in the complaint could be held liable as agents
of the fictitious law firm. Their participation or lack of it is
an issue of fact for the fact-finder.

{145} Accordingly, I would affirm this case as to the summary
judgment motions granted to the individuals named in the complaint,
but reverse and remand as to the entity which allegedly held itself
out as a law firm and as to the persons who participated in that
entity.

{146} For the above stated reasons, I dissent.
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