
[Cite as State v. Foster, 2005-Ohio-1008.] 
 
 
 
   
 COURT OF APPEALS OF OHIO, EIGHTH DISTRICT 
 
 COUNTY OF CUYAHOGA 
 
 No. 84851 
 
STATE OF OHIO    : 

:    JOURNAL ENTRY 
Plaintiff-Appellee  : 

:    AND 
vs.     : 

:         OPINION 
ANDRE D. FOSTER   : 

: 
Defendant-Appellant  : 

: 
: 

DATE OF ANNOUNCEMENT 
OF DECISION    : MARCH 10, 2005      

: 
CHARACTER OF PROCEEDINGS  : Criminal appeal from 

: Common Pleas Court 
: Case No. CR-353332 
: 

JUDGMENT     : AFFIRMED. 
 
DATE OF JOURNALIZATION  :                         
 
APPEARANCES: 
 
For plaintiff-appellee:  WILLIAM D. MASON, ESQ. 

Cuyahoga County Prosecutor 
BY: KERRY A. SOWUL, ESQ. 

Assistant Prosecuting Attorney 
The Justice Center, 8th Floor 
1200 Ontario Street 
Cleveland, Ohio 44113 

 
For defendant-appellant:  ANDRE D. FOSTER, pro se 

Inmate No. 342-488 
Marion Correctional Institution 
P.O. Box 57 
Cleveland, Ohio 43301 

 



 
 

−2− 

 

FRANK D. CELEBREZZE, JR., J.: 

{¶ 1} Appellant, Andre Foster, pleaded guilty to two counts of 

attempted rape with sexually violent predator specifications on 

September 4, 1997.  He received an agreed-upon sentence of five 

years to life for each count, to be served consecutively.  The 

instant appeal arose when the trial court denied appellant’s Motion 

to Withdraw Guilty Plea, filed May 17, 2004.  For the reasons that 

follow, we find no merit to this appeal and affirm the decision of 

the trial court. 

{¶ 2} After his conviction and sentence, appellant filed his 

first Motion to Withdraw Guilty Plea on March 21, 2002, which was 

denied.  The denial of that motion was affirmed by this court in 

State v. Foster, Cuyahoga App. No. 81399, 2002-Ohio-7072, appeal 

denied 98 Ohio St.3d 1540 (“Foster I”).  Appellant’s second Motion 

to Withdraw Guilty Plea was denied by the trial court on May 21, 

2004.  Appellant appeals that decision, pro se, with two 

assignments of error: 

{¶ 3} “I. THE TRIAL COURT COMMITTED PREJUDICIAL ERROR AND 

DENIED THE DEFENDANT DUE PROCESS OF LAW WHEN IT ACCEPTED A PLEA OF 

GUILTY WITHOUT DETERMINING THAT THE DEFENDANT UNDERSTOOD THE NATURE 

OF THE CHARGES, CONSEQUENCES OF HIS PLEA, ALTERNATIVE CHOICES 

WITHOU (SIC) FULLY DETERMINING THE DEFENDANT’S PLEA WAS MADE 
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KNOWINGLY, INTELLEGENTLY (SIC), VOLUNTARY (SIC). CRIMINAL RULE 11. 

(SIC)” 

{¶ 4} “II. THE TRIAL COURT COMMITTED PREJUDICIAL ERROR AND 

COMMITTED A MANIFEST INJUSTICE IN FAILING TO MAKE FINDINGS OF FACT 

AND CONCLUSIONS OF LAW WHEN IT DENIED THE DEFENDANT’S MOTION TO 

WITHDRAW GUILTY PLEA. CRIMINAL RULE 32.1 (SIC).” 

{¶ 5} Any issue which was raised or which could have been 

raised at trial or on direct appeal may not be relitigated at a 

later date.  State v. Perry (1967), 10 Ohio St.2d 175; State v. 

Cole (1982), 2 Ohio St.3d 112; State v. Miller (Jan. 28, 2002), 

Ross App. No. 01CA2614 (ineffective assistance of counsel claim 

filed in post-conviction relief motion barred by res judicata where 

petitioner could have raised the issue on direct appeal); State v. 

Mitts (Sep. 28, 2000), Cuyahoga App. No. 76963 (doctrine of res 

judicata bars a claim of ineffective assistance of counsel when a 

defendant is represented by new counsel on direct appeal and the 

issue could have been determined without resort to evidence de hors 

the record). 

{¶ 6} The arguments raised by the appellant relative to the 

nature of his guilty plea have already been addressed in Foster I. 

 There, this court found that there was “nothing in the record to 

suggest that Foster’s plea was not knowingly, voluntarily and 

intelligently made.”  Foster I, 2002-Ohio-7072, ¶65.  We therefore 



 
 

−4− 

decline to address appellant’s first assignment of error pursuant 

to the doctrine of res judicata. 

{¶ 7} Appellant next argues that the trial court erred in 

failing to issue findings of fact and conclusions of law relative 

to its denial of his second Motion to Withdraw Guilty Plea.  The 

denial of a motion to withdraw a guilty plea pursuant to Crim.R. 

32.1 does not require a trial court to issue findings of fact and 

conclusions of law.  State ex rel. Molton v. Matia, Cuyahoga App. 

No. 83661, 2003-Ohio-6630; State ex rel. Chavis v. Griffin, 91 Ohio 

St.3d 50, 2001-Ohio-241, 741 N.E.2d 130; State ex rel. Kavlich v. 

McMonagle (Jan. 27, 2000), Cuyahoga App. No. 76927.  We therefore 

find no merit in appellant’s argument, and this assignment of error 

is overruled. 

Judgment affirmed. 

 

It is ordered that appellee recover from appellant costs 

herein taxed. 

The court finds there were reasonable grounds for this appeal. 

  It is ordered that a special mandate issue out of this court 

directing the common pleas court to carry this judgment into 

execution.  The defendant’s conviction having been affirmed, any 

bail pending appeal is terminated.  Case remanded to the trial 

court for execution of sentence. 

A certified copy of this entry shall constitute the mandate  
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pursuant to Rule 27 of the Rules of Appellate Procedure. 

 
                                  

FRANK D. CELEBREZZE, JR. 
JUDGE 

PATRICIA A. BLACKMON, A.J.,   AND 
 
COLLEEN CONWAY COONEY, J., CONCUR. 
 
 
 
 
N.B.  This entry is an announcement of the court's decision.  See 
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will be 
journalized and will become the judgment and order of the court 
pursuant to App.R. 22(E) unless a motion for reconsideration with 
supporting brief, per App.R. 26(A), is filed within ten (10) days 
of the announcement of the court's decision.  The time period for 
review by the Supreme Court of Ohio shall begin to run upon the 
journalization of this court's announcement of decision by the 
clerk per App.R. 22(E).  See, also, S.Ct.Prac.R. II, Section 
2(A)(1). 
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