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{11} Defendant appeals his sentence after he pled guilty to an amended
indictment for the offenses of attempted aggravated arson and menacing by stalking." In
an order journalized on January 16, 2003, defendant was sentenced to a prison term of six
months on his menacing conviction? and four years of community control on the attempted
aggravated arson conviction. The community control term was run consecutive to the six-
month term of incarceration.

{12} In May 2003, defendant completed his six-month prison term. Upon release,
defendant began serving his term of community control. In early February 2004, defendant
filed a Motion to Dismiss and/or Terminate Community Control Sanctions. The trial court
denied the motion on February 17, 2004.

{13} Defendant’s Notice of Appeal, filed on May 10, 2004, states defendant is
appealing from the “judgment of conviction and sentence entered on February 17, 2004
and received for filing on February 18, 2004.” The sentence, however, was journalized on
January 16, 2003. The ruling the court made on February 17 was to deny defendant’s
“Motion to Dismiss and/or terminate Community Control Sanctions.”

{14} Because defendant did not timely appeal from the trial court’s sentencing

order journalized on January 16, 2003, this court has no jurisdiction over that issue now.

Defendant was originally indicted on four counts of
aggravated arson (Counts One through Four)in wviolation of R.C.
2909.02 and one count of menacing by stalking (Count Five), in
violation of R.C. 2903.211.

’He was also advised that post-release control was part of the
prison sentence for the maximum period allowed on the arson
conviction.
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We will, nevertheless, address defendant’s assignments of error.

{15} Defendant presents two assignments of error:

THE TRIAL COURT ERRED BY ORDERING APPELLANT TO SERVE A

CONSECUTIVE SENTENCE WITHOUT MAKING THE APPROPRIATE

FINDINGS REQUIRED BY R.C. 2929.14(e)(4).

{16} Defendant argues the trial court erred in running his four years of community
control consecutive to his six-month prison term without first making the findings required
by R.C. 2929.14(e)(4). Even if jurisdiction were proper, this court has held that a trial
court is required to provide the findings and reasons described in R.C. 2929.14, only when
it imposes consecutive terms of imprisonment. State v. Thompson, Cuyahoga App. No.
83382, 2004-Ohio-2969°%; State v. Aitkens, Cuyahoga App. Nos. 79851 and 79929, 2002-
Ohio-1080. By definition, an imposed term of “community” controlled sanctions is not a
prison term.

{17} In Thompson, defendant was sentenced to a one-year prison term for drug
trafficking and four years of community controlled sanctions for the separate offense of
preparation of drugs for sale. This court held that the trial court was not required to make
the statutory findings and reasons described in R.C. 2929.14, because defendant had not
been given two consecutive prison sentences.

{118} As in Thompson, defendant in the case at bar was not sentenced to two
prison terms. The trial court, therefore, did not err in not making the findings specified in

R.C. 2929.14. Defendant’s first assignment of error is without merit.

II. APPELLANT’S RIGHTS AGAINST DOUBLE JEOPARDY UNDER THE OHIO

%We note this decision was issued after defense counsel submitted his brief.
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CONSTITUTION WERE VIOLATED WHEN HE WAS SENTENCED AND
PUNISHED TWICE FOR THE SAME CRIME.

{19} Defendant generally contends that his prison sentence and term of
community control sanctions subjected him to punishment and sentencing for the same
crime twice in violation of the Double Jeopardy Clause of the Fifth Amendment to the U.S.
Constitution. To be successful on a claim of double jeopardy, a defendant must
demonstrate that: “(1) *** there was a prior prosecution in the same state for the identical
offense; (2) *** the same person was charged relative to the first prosecution; (3) *** the
same parties were involved in both prosecutions; and (4) *** the first offense prosecuted
was of such a nature as to constitute a bar to the successive prosecution.” State v. Best
(1975), 42 Ohio St.2d 530, 533, 330 N.E.2d 421.

{1120} On the record before this court, defendant received a six- month prison term
on his menacing by stalking conviction. He received community control sanctions on his
attempted aggravated arson conviction. These penalties are separate and distinct and
clearly related to two separate offenses. Thompson, supra. As such, defendant’s claim
that his right against double jeopardy has been violated is without merit and thus overruled.

Case dismissed.



[Cite as State v. Blunk, 2004-Ohio-6910.]

It is ordered that appellee recover of appellant its costs herein taxed.
A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rules of Appellate Procedure.

MICHAEL J. CORRIGAN, A.J., AND

SEAN C. GALLAGHER, J., CONCUR.

DIANE KARPINSKI
JUDGE

N.B. This entry is an announcement of the court's decision. See App.R. 22(B),
22(D) and 26(A); Loc.App.R. 22. This decision will be journalized and will become the
judgment and order of the court pursuant to App.R. 22(E) unless a motion for
reconsideration with supporting brief, per App.R. 26(A), is filed within ten (10) days of
the announcement of the court's decision. The time period for review by the Supreme
Court of Ohio shall begin to run upon the journalization of this court's announcement of
decision by the clerk per App.R. 22(E). See, also, S.Ct.Prac.R. Il, Section 2(A)(1).



		reporters@sconet.state.oh.us
	2004-12-20T15:03:56-0500
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




