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Patricia A. Blackmon, J.:

{111} Terrance Ballou has filed a timely application for reopening pursuant to App.R.
26(B). Ballou is attempting to reopen the appellate judgment as rendered in State v. Ballou,
Cuyahoga App. No. 83160, 2004-Ohio-2339, which affirmed his conviction for the offenses of
possession of drugs (R.C. 2925.11) with a major drug offender specification, trafficking in drugs
(R.C. 2925.03) with a major drug offender specification, and possessing criminal tools (R.C.
2923.24). We decline to reopen Ballou’s appeal.

{12} Thedoctrine of res judicata prevents the reopening of Ballou’s appeal. Errors of law
that were either previously raised or could have been raised through an appeal may be barred from
further review based upon the application of res judicata. See, generally, State v. Perry (1967), 10
Ohio St.2d 175, 226 N.E.2d 104, paragraph nine of the syllabus. The Supreme Court of Ohio has
also established that a claim of ineffective assistance of appellate counsel may be barred by the
doctrine of res judicata unless circumstances render the application of the doctrine unjust. State v.
Murnahan (1992), 63 Ohio St.3d 60, 584 N.E.2d 1204.

{113} Insupport of his application for reopening and the appurtenant claim of ineffective
assistance of appellate counsel, Ballou raises three proposed assignments of error that were not
raised by counsel upon direct appeal:

“THE TRIAL COURT ERRED BY FAILING TO APPLY THE
‘ATTEMPT’ STATUTE (SECTION 2929.02 OF THE REVISED
CODE) AND CONVICTING THE APPELLANT OF THE
PRINCIPAL OFFENSE WHERE THE ESSENTIAL ELEMENTS OF
THE PRINCIPAL OFFENSE HAVE NOT YET BEEN FULLY AND

COMPLETELY OCCURRED IN APHYSICAL SENSE ALTHOUGH
THE INTENT FOR THE OFFENSE ITSELF WAS PRESENT.”



_3_

“THE TRIAL COURT ERRED BY FINDING THE APPELLANT
GUILTY ON INSUFFICIENT EVIDENCE WHERE THE
INFERENCES FROM THE CIRCUMSTANTIAL EVIDENCE AND
THE REASONABLE INFERENCES WHICH COULD BE DRAWN
THEREFROM COULD BE FAIRLY BE EITHER INCULPATORY
OR EXCULPATORY.”

“THE APPELLANT’S RIGHT TO EFFECTIVE APPELLATE
COUNSEL WAS NOT SATISFIED WHERE SAID APPELLATE
COUNSEL FAILED TO PRESENT AN ASSIGNMENT OF ERROR
BASED UPON THE SUFFICIENCY OF THE EVIDENCE WERE
ONLY CIRCUMSTANTIAL EVIDENCE PROVIDED THE
FACTUAL BASIS FOR THE CONVICTION."

{14} Each one of the aforesaid three proposed assignments of error were raised, as
propositions of law, through an appeal filed in the Supreme Court of Ohio on July 1, 2004. The
Supreme Court of Ohio, on October 13, 2004, dismissed Ballou’s appeal. Since the issues
supporting Ballou’s claim of ineffective assistance of appellate counsel were already raised upon
appeal to the Supreme Court of Ohio, the doctrine of res judicata now bars any further review of the
claim. State v. Dehler, 73 Ohio St.3d 307, 1995-Ohio-320, 652 N.E.2d 987; State v. Terrell, 72 Ohio
St.3d 247, 1995-Ohio-54, 648 N.E.2d 1353; State v. Smith (Jan. 29, 1996), Cuyahoga App. No.
68643, unreported, reopening disallowed (June 14, 1996), motion no. 71793.

{115} Accordingly, we decline to reopen Ballou’s original appeal and deny his application

for reopening.

PATRICIA A. BLACKMON
JUDGE

ANNE L. KILBANE, NOT PARTICIPATING

KENNETH A. ROCCO, J., CONCURS
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