
[Cite as Carter v. Natl. Union Fire Ins. Co. of Pittsburgh, 2004-Ohio-6633.] 
 
 
 

COURT OF APPEALS OF OHIO, EIGHTH DISTRICT 
 

COUNTY OF CUYAHOGA 
 

NO. 84273 
 
JUSTINE CARTER, ET AL.,       : 

: 
Plaintiffs-Appellants :  JOURNAL ENTRY 

:         and 
vs.     :      OPINION 

: 
NATIONAL UNION FIRE INSURANCE : 
CO. OF PITTSBURGH, ET AL., : 

: 
Defendants-Appellees : 

 
 
DATE OF ANNOUNCEMENT  
OF DECISION    : DECEMBER 9, 2004 
 
CHARACTER OF PROCEEDING  : Civil appeal from  

: Common Pleas Court  
: Case No. 450657 

 
JUDGMENT      : AFFIRMED. 
DATE OF JOURNALIZATION   :                           
 
APPEARANCES: 
 
For plaintiffs-appellants: William I. Fadel, Esq.  

Wm. Joseph Baker, Esq.  
WULIGER, FADEL & BEYER 
The Brownell Building 
1340 Sumner Court 
Cleveland, Ohio  44115 

 
For defendant-appellee  James H. Ledman, Esq. 
National Union Fire   Daniel T. Downey, Esq. 
Insurance Company of  J. Stephen Teetor, Esq. 
Pittsburgh, PA:               ISAAC, BRANT, LEDMAN & 



                              TEETOR, LLP 
250 East Broad Street, Suite 900 
Columbus, Ohio  43215 

 
For defendant-appellee  Jay S. Hanson, Esq. 
Transportation Insurance  Shawn W. Maestle, Esq.  
Company of Chicago,   WESTON, HURD, FALLON, PAISLEY 
Illinois:                & HOWLEY, L.L.P. 
                    2500 Terminal Tower 

50 Public Square 
Cleveland, Ohio  44113 

 
MICHAEL J. CORRIGAN, A.J.: 
 

{¶ 1} Appellants, Justine Carter and Milton C. Carter, Sr. (collectively referred to as 

“appellants”), appeal the trial court’s decision granting summary judgment to appellees, National 

Union Fire Insurance Company of Pittsburgh, Pa. (“National Union”) and Transportation Insurance 

Company of Chicago, Illinois (“Transportation Insurance”), thus denying appellants’ claims pursuant 

to Scott-Pontzer v. Liberty Mut. Fire Ins. Co., 85 Ohio St.3d 660, 1999-Ohio-292, 710 N.E.2d 1116, 

for the death of Milton C. Carter, II (“Milton Carter”), as a result of a motor vehicle accident in 

February 2001.   

{¶ 2} In February 2001, Milton Carter, died as a result of a violent motor vehicle accident 

where he was a passenger in a car driven by his friend.  At the time of his death, Milton Carter lived 

with his mother, Justine Carter, was a senior at Cleveland Heights High School, and was a part-time 

employee of United Dairy Farmers (“UDF.”)  At the time of his accident, Justine Carter was 

employed by Medlink of Ohio, a subsidiary of National Healthcare Affiliates, Inc.  UDF was insured 

at the time of the accident by Transportation Insurance and National Healthcare Affiliates, Inc. was 

insured by National Union.  It is undisputed, however, that neither Milton Carter, nor Justine Carter 

were acting in the course and scope of his and/or her respective employment.  Instead, Milton Carter 

was on his way home from a party and Justine Carter was at home waiting for her son to return. 



{¶ 3} Because Milton Carter and/or Justine Carter were not acting within the course or 

scope of his/her employment at the time the accident occurred, appellants cannot maintain a Scott-

Pontzer action.  See Westfield Ins. Co. v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, ¶61, 797 

N.E.2d 1256 (“we hereby limit Scott-Pontzer v. Liberty Mut. Fire Ins. Co. to apply only where an 

employee is within the course and scope of employment”).  Based on the Supreme Court of Ohio’s 

decision in Westfield Ins. Co., we need not address the arguments raised in appellants’ appeal.  See, 

e.g., Bibby v. Nationwide Ins. Co., Cuyahoga App. Nos. 83096 and 83116, 2004-Ohio-989, ¶2 (“even 

if we assumed that National Union's business auto liability policy afforded underinsured motorists 

coverage by operation of law, appellant would not be an insured under her employer's policy”).  

Thus, the trial court’s decision granting summary judgment in favor of National Union and 

Transportation Insurance is affirmed.        

 

It is ordered that appellees recover of appellants their costs herein taxed. 

The court finds there were reasonable grounds for this appeal. 

It is ordered that a special mandate issue out of this court directing the Common Pleas Court 

to carry this judgment into execution. 

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of 

Appellate Procedure. 

 
                                    

MICHAEL J. CORRIGAN 
ADMINISTRATIVE JUDGE 

FRANK D. CELEBREZZE, JR., J., and 
 
JAMES J. SWEENEY, J., CONCUR.     
 
 



 
 
N.B.  This entry is an announcement of the court's decision.  See App.R. 22(B), 22(D) and 26(A); 
Loc.App.R. 22.  This decision will be journalized and will become the judgment and order of the 
court pursuant to App.R.22(E) unless a motion for reconsideration with supporting brief, per App.R. 
26(A), is filed within ten (10) days of the announcement of the court's decision.  The time period for 
review by the Supreme Court of Ohio shall begin to run upon the journalization of this court's 
announcement of decision by the clerk per App.R. 22(E).  See, also, S.Ct.Prac.R. II, Section 2(A)(1). 
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