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ANTHONY O. CALABRESE, JR., J.:   

{¶ 1} Defendant-appellant Harold Kennedy (“appellant”) appeals from the trial court’s 

decision finding him guilty of murder and attempted murder.  Having reviewed the arguments of the 

parties and the pertinent law, we affirm in part, reverse in part and remand. 

I. 

{¶ 2} According to the record, on May 15, 2003, the Cuyahoga County Grand Jury returned 

a three-count indictment against appellant.  Count one charged appellant with aggravated murder in 

violation of R.C. 2903.01(A)(1).  Count two charged appellant with attempted aggravated murder in 

violation of R.C. 2903.01(A)(1) and 2923.02.  Counts one and two both contained three- and five-

year firearm specifications in accord with R.C. 2941.145 and 2941.146.  Count three charged 

appellant with having a weapon while under a disability in violation of R.C. 2923.13.  A jury trial 

commenced on July 29, 2003, and on August 6, 2003, the jury returned its verdict. 

{¶ 3} The jury found appellant not guilty of aggravated murder as charged in count one, but 

guilty of the lesser included offense of murder in violation of R.C. 2903.02.  Similarly, the jury 

found appellant not guilty of attempted aggravated murder as charged in count two, but guilty of the 

lesser included offense of attempted murder in violation of R.C. 2903.02 and 2923.02.  The jury 

found appellant guilty with respect to all of the firearm specifications on both counts.  In addition, 

the trial court found appellant guilty of having a weapon while under a disability.   

{¶ 4} On August 6, 2003, the trial court held a sentencing hearing.  On count one, the court 

imposed a sentence of fifteen years to life, plus three years for the first firearm specification and an 

additional five years for the second separate firearm specification, all to be served consecutive to the 
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ten-year sentence on count two.  With respect to count two, the court imposed a fine of $20,000, ten 

years’ incarceration and three years for the first firearm specification and five years for the second 

firearm specification to run consecutive to the “original sentence.”  The court further found that the 

two firearm specifications would merge.  The court ran the prison time for counts one and two 

consecutively.  Finally, on count three, the trial court sentenced appellant to one year of 

imprisonment, ordered to run consecutively to the other counts, for an aggregate sentence of thirty-

one years to life.  This appeal followed.           

{¶ 5} According to the facts, one of the victims, Raiketta Finnie, graduated from 

Collinwood High School in June 20021 and began dating appellant the same month.2  Raiketta has 

known appellant, also known to her as “Dude,” since the ninth grade.  Soon after the two of them 

began dating, Raiketta took out a car loan to purchase a 1998 Chevy Tahoe for appellant.3  Raiketta 

purchased the truck in her name because appellant did not have sufficient credit to purchase it 

himself.  They agreed that once Raiketta purchased the truck, appellant would make the payments; 

however, appellant only made a few payments on the truck.  His last payment was in November 

2002.4  Appellant and Raiketta ended their relationship in February 2003.5    

{¶ 6} Appellant eventually stopped making payments on the truck; however, he still had 

                                                 
1Tr. 407. 
2Tr. 408. 
3Tr. 408-409. 
4Tr. 409. 
5Tr. 408, 410. 
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possession of it.6   

{¶ 7} In April 2003, Raiketta and her best friend, Ebony Strickland, went to the Cleveland 

Police Department to file a report because appellant still had possession of the truck and was not 

making payments of any kind.  After Raiketta and Ebony went to the police department, they noticed 

that they were being followed by appellant.7  Raiketta pulled her car into the parking lot at Ebony’s 

apartment and the girls got out of the car.  Appellant exited his vehicle and approached the girls as 

they were walking up to the apartment building.8   

{¶ 8} Appellant began screaming at Raiketta and they started physically fighting.9  

Appellant was trying to hold Raiketta down on the ground, but she escaped his hold and got to her 

feet.  During the struggle, Raiketta dropped her purse, which contained the title to the truck, on the 

ground.  Appellant then took Raiketta’s purse and left the area.10  The girls went up to Ebony’s 

apartment.  Appellant called Ebony’s cell phone and threatened to kill Raiketta if she did not leave 

him alone.11  Appellant also told Raiketta that he had a gun in his truck.  When Raiketta’s purse was 

later returned to her, the truck title was missing from her purse and appellant still had possession of 

the truck.  Later, toward the end of April, Raiketta learned that the truck was in the police impound 

lot, and she finally got the truck back in her possession. 

                                                 
6Tr. 410-411. 
7Tr. 413. 
8Tr. 413. 
9Tr. 414. 
10Tr. 414. 
11Tr. 414. 
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{¶ 9} On May 2, 2003, Raiketta drove her truck to the hair salon.  She was getting her hair 

done with Ebony and three of her other friends.  While they were inside the salon, appellant’s cousin, 

Cynthia Pitts, and other individuals entered the salon and told Raiketta to return appellant’s 

belongings that were still inside of the truck.12  Raiketta opened the door to the truck for them.  

While speaking on a cell phone, appellant’s relatives removed various objects, and appellant’s aunt 

reached underneath the driver’s seat, lifted up the carpet, and removed a gun.13 

{¶ 10} The next evening, on May 3, 2003, Raiketta drove her truck to a basketball game at 

Kennedy High School with her friends.  During the game, Desarae Green, the mother of appellant’s 

child, who was also at the game, made menacing gestures toward Raiketta.14  After leaving the game, 

Raiketta stopped at a traffic light.  Desarae and her friends, who were also at the stoplight, threw a 

bottle, some sticks, and another object at Raiketta’s truck.15  Desarae also rear-ended Raiketta’s 

truck, causing Raiketta to hit the car in front of her.  Shortly thereafter, Raiketta exchanged phone 

numbers and insurance information with the pregnant woman she hit.  The girls left and drove to 

Romanica Gilham’s Ansel Road house.  Romanica is Ebony’s sixteen-year-old cousin. 

{¶ 11} While the girls were on their way to Romanica’s house, Raiketta called Cynthia Pitt’s 

cell phone trying to reach Desarae.16  Raiketta and Desarae were going to fight later that night at 

                                                 
12Tr. 420. 
13Tr. 609. 
14Tr. 423. 
15Tr. 426, 523. 
16Tr. 428. 



 
 

−6− 

Euclid Creek.17  Later that evening, Desarae arrived at Romanica’s house with about six other girls.  

The seven girls exited the car and another car pulled up behind Desarae, but no one exited that car.18 

 At that point, Raiketta and Desarae started physically fighting on the street near Romanica’s house.  

Several other people became involved in the fight.  Appellant walked up to the area where the girls 

were fighting with a gun in his pocket.19  Appellant began firing his gun toward the porch where 

others were standing.20   

{¶ 12} Raiketta and Romanica heard several gunshots.  The next thing she knew, Raiketta 

had been shot in the pelvis.21  Raiketta fell to the ground and rolled over.  As she rolled over, she saw 

Ebony lying on the ground, bleeding and coughing up blood.22  Ebony was pronounced dead upon 

arrival at the hospital.  The doctor was unable to remove the bullet from Raiketta’s pelvic area 

because it was too close to her vital areas.  The day after the shooting, the police interviewed Desarae 

and Cynthia Pitts.23   

II. 

{¶ 13} Appellant’s first assignment of error states the following: “The trial judge failed to 

strictly follow the provisions of the Ohio Revised Code and the Ohio Rules of Criminal Procedure, 

                                                 
17Tr. 429. 
18Tr. 431, 708. 
19Tr. 536, 537. 
20Tr. 539, 1154, 1160. 
21Tr. 443, 451, 452, 538. 
22Tr. 443. 
23Tr. 727. 
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relating to the voluntary waiver of the defendant-appellant’s waiver of his right to trial by jury on 

count three of the indictment, having a weapon while under a disability.”  

{¶ 14} The right to trial by jury in felony offenses can be waived by the defendant alone 

before trial or during trial with the consent of the court, pursuant to Crim.R. 23(A).24  R.C. 2945.05 

precludes a jury waiver without a written request signed by the defendant personally.  Without a 

written waiver of the defendant’s right to a jury trial, the common pleas court lacks jurisdiction to try 

the defendant without a jury on felony charges.  State v. Harris (1991), 73 Ohio App.3d 57;  State v. 

Edwards (1995), 107 Ohio App.3d 783. 

{¶ 15} R.C. 2945.05; “Defendant may waive jury trial,” states the following: 

{¶ 16} “In all criminal cases pending in courts of record in this state, the 
defendant may waive a trial by jury and be tried by the court without a jury.  Such 
waiver by a defendant, shall be in writing, signed by the defendant, and filed in said 
cause and made a part of the record thereof. It shall be entitled in the court and cause, 
and in substance as follows: “I ........, defendant in the above cause, hereby voluntarily 
waive and relinquish my right to a trial by jury, and elect to be tried by a Judge of the 
Court in which the said cause may be pending. I fully understand that under the laws 
of this state, I have a constitutional right to a trial by jury.” 
 

{¶ 17} “Such waiver of trial by jury must be made in open court after the 

defendant has been arraigned and has had opportunity to consult with counsel. Such 

waiver may be withdrawn by the defendant at any time before the commencement of 

                                                 
24Rule 23. “Trial by jury or by the court (A)  Trial by jury. – In serious offense cases 

the defendant before commencement of the trial may knowingly, intelligently and voluntarily 
waive in writing his right to trial by jury.  Such waiver may also be made during trial with the 
approval of the court and the consent of the prosecuting attorney.  In petty offense cases, 
where there is a right of jury trial, the defendant shall be tried by the court unless he 
demands a jury trial.  Such demand must be in writing and filed with the clerk of court not 
less than ten days prior to the date set for trial, or on or before the third day following 
receipt of notice of the date set for trial, whichever is later.  Failure to demand a jury trial as 
provided in this subdivision is a complete waiver of the right thereto.”  (Emphasis added.) 
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the trial.” 

{¶ 18} (Emphasis added.) 

{¶ 19} In the case at bar, the court failed to file a timely written waiver of a jury trial 

concerning count three, having a weapon while under a disability charge.  There was no oral 

discussion concerning this waiver on the record in the case sub judice, nor is there an entry on the 

docket indicating a written waiver of appellant’s right to a trial by jury prior to proceeding to trial.  

The only reference in the record to count three of the indictment is a reference at side bar, outside the 

hearing of the jury, to bifurcate count three.  Both parties apparently agreed to this procedure.25   

{¶ 20} Moreover, the state agreed and conceded in its brief that the trial court did not comply 

with the requirements of R.C. 2945.05, as it relates solely to this first assignment of error regarding 

only count three of the indictment.26  We find merit in appellant’s argument regarding his first 

assignment of error.   

{¶ 21} Appellant’s first assignment of error is sustained. 

III. 

{¶ 22} Appellant’s second assignment of error states: “The trial court erred in permitting the 

introduction of hearsay testimony which implicated the defendant-appellant, Harold Kennedy, in an 

unproven, unrelated shooting incident.”   

{¶ 23} Appellant argues that the trial court erroneously allowed hearsay testimony 

implicating him in an unrelated shooting incident.  We find this argument to be without merit.  The 

evidence in question was admissible on several grounds.  The witness’s reference to the prior 

                                                 
25Tr. 2-37. Voir Dire, July 28, 2003, Vol. 1. 
26Appellee’s brief, p.8-9. 
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shooting involving the Chevy Tahoe was in response to a question posed by appellant’s attorney on 

cross-examination as to why the witness, Raiketta, filed a police report concerning appellant’s 

unauthorized use of her truck in April 2003.27  The trial transcript between appellant’s trial counsel 

and witness Raiketta Finnie indicates that the following exchange took place: 

{¶ 24} “A. It happened the same day.  I went and reported unauthorized use 
same day as the shooting, not the shooting of me, the shooting of another vehicle. 

 
{¶ 25} “Q. Okay, thank you.  Ma’am, let’s talk about unauthorized use of a 

white truck.  When you called the police, what did you tell them? 
 

{¶ 26} “A.  I went to the police station.28 *** 
 

{¶ 27} “Q.  He did the shooting? 
 
{¶ 28} “A.  Yes.”29  

{¶ 29} The reference to this prior shooting first came out on cross-examination, and 

appellant’s trial counsel inquired further on the issue.  Therefore, appellant opened the door for the 

prosecutor to question the witness regarding the prior shooting on redirect examination.  Raiketta 

Finnie merely told the jury what she herself told the police department when she filed a police report 

concerning the unauthorized use of her truck.30  

{¶ 30} In addition, the contested testimony does not constitute  inadmissible “other acts” 

testimony.  Evid.R. 404(B) provides:   

{¶ 31} “(B)  Other crimes, wrongs or acts. – Evidence of the other crimes, 
wrongs, or acts is not admissible to prove the character of a person in order to show 
                                                 

27Tr. 470. 
28Tr. 471. 
29Tr. 472. 
30Tr. 508. 
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that he acted in conformity therewith. It may, however, be admissible for other purposes, 
such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or 
absence of mistake or accident.” 
 

{¶ 32} (Emphasis added.) 

{¶ 33} The evidence in the case at bar was offered as proof of identity and opportunity, 

which is permitted by Evid.R. 404(B).  Appellant’s involvement was relevant to demonstrate that he 

had access to a weapon and was recently involved in a shooting, which tends to establish him as the 

shooter on the day in question. 

{¶ 34} We find no error in the trial court’s admission of the statement in question.  

Furthermore, assuming arguendo that there was error, it would have only been harmless error.  The 

contents of the statement were in response to a question posed by appellant’s own counsel.  In 

addition, appellant’s counsel inquired further on the issue and, therefore, opened the door for the 

state to question the witness regarding the shooting on redirect.  Moreover, the contested testimony 

does not constitute inadmissible “other acts” testimony.  The actions of the trial court were proper; 

the trial court did not err in permitting said testimony.   

{¶ 35} Appellant’s second assignment of error is overruled.  

IV. 

{¶ 36} Appellant’s third assignment of error states the following: “The trial judge erred by 

accusing the principle defense witness, in the presence of the jury, of giving perjured testimony, and 

by detaining the same witness in the courtroom, in the presence of the jury, during the course of trial 

proceedings.” 

{¶ 37} Appellant argues that the trial judge’s actions were improper with regard to defense 

witness Desarae Green.  We do not find merit with this argument.  The only admonition the trial 
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court made to witness Green in the presence of the jury appears on page 1030 of the trial transcript. 

{¶ 38} “THE COURT: Okay.  Miss Green, you want to resume the stand, 

please?  Miss Green, the court has conferred with counsel with reference to your 

testimony.  You need to be made aware of the fact that perjury is a punishable offense.  

You understand that?  

{¶ 39} “THE WITNESS: Yes.” 

{¶ 40} At that time, the trial court simply informed the witness that perjury is a punishable 

offense.  This admonition was made after it was clear to the jury, through the prosecutor’s previous 

questions regarding the witness’s cell phone records, that the witness was lying.  Moreover, the 

witness essentially recanted her earlier testimony when confronted with her cell phone records. 

{¶ 41} “Q: But, you indicated under your testimony earlier today, when I was 
asking you questions, that you didn’t talk to him and that you hadn’t placed any phone 
calls and that he hadn’t placed any phone calls to you and that Cynthia Pitts didn’t 
make any phone calls and you were all in the same car.  Do you remember telling the 
members of the jury that you didn’t make any phone calls? 

 
{¶ 42} “A.  Yes.   

{¶ 43} “Q.  Now, you’ve changed, right, and did make phone calls? 
 

{¶ 44} “A.  Yes.   

{¶ 45} “Q.  You did receive phone calls? 

{¶ 46} “A.  Yes.”31 

{¶ 47} The evidence in the record demonstrates that the trial court acted properly in regard to 

its conduct with witness Green.  Appellant did not produce any evidence indicating unfair prejudice 

by the trial court.   

                                                 
31Tr. 1038. 
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{¶ 48} Appellant’s third assignment of error is overruled. 

V. 

{¶ 49} Appellants fourth assignment of error states:  “The trial court erred by entering 

judgment of convictions and by sentencing the defendant-appellant on two related counts committed 

with the same animus.” 

{¶ 50} Appellant claims that the offenses of murder and attempted murder are allied offenses 

of similar import and were committed with the same animus.  We find this argument to be without 

merit.  

{¶ 51} R.C. 2941.25 prohibits an offender from being convicted of two or more allied 

offenses of similar import.  R.C. 2941.25 governs multiple counts and states the following: 

{¶ 52} “(A) Where the same conduct by defendant can be construed to 
constitute two or more allied offenses of similar import, the indictment or information 
may contain counts for all such offenses, but the defendant may be convicted of only 
one. 
 

{¶ 53} “(B) Where the defendant’s conduct constitutes two or more offenses of 

dissimilar import, or where his conduct results in two or more offenses of the same or 

similar kind committed separately or with a separate animus as to each, the indictment or 

information may contain counts for all such offenses, and the defendant may be convicted 

of all of them.” 

{¶ 54} (Emphasis added.) 

{¶ 55} The two-part test for determining whether or not two offenses are allied offenses of 

similar import was set forth in State v. Blankenship (1988), 38 Ohio St.3d 116.  In Blankenship, the 

Supreme Court of Ohio set forth a two-tiered test to determine whether two crimes with which a 

defendant is charged are allied offenses of similar import.  First, the elements of the two crimes are 
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compared.  If the elements of the offenses correspond to such a degree that the commission of one 

crime will result in the commission of the other, the crimes are allied offenses of similar import and 

the court must then proceed to the second step.  Secondly, the defendant’s conduct is reviewed to 

determine whether the defendant can be convicted of both offenses.  If the court finds either that the 

crimes are committed separately or that there is a separate animus for each crime, the defendant may 

be convicted of both offenses.   

{¶ 56} Murder is defined in R.C. 2903.02(A) as purposely causing the death of another.  

“Purposely” is defined in R.C. 2901.22(A) as follows:  

{¶ 57} “(A) A person acts purposely when it is his specific intention to cause a 
certain result, or, when the gist of the offense is a prohibition against conduct of a 
certain nature, regardless of what the offender intends to accomplish thereby, it is his 
specific intention to engage in conduct of that nature.” 
 

{¶ 58} Compare this to the corresponding Revised Code section, R.C. 2923.02(A), attempted 

murder: 

{¶ 59} “(A) No person, purposely or knowingly, and when purpose or 
knowledge is sufficient culpability for the commission of an offense, shall engage in 
conduct that, if successful, would constitute or result in the offense.” 
 

{¶ 60} When one compares the elements of the two crimes, it is apparent that one could 

commit attempted murder without also committing murder.  Therefore, these crimes are not of 

similar import. 

{¶ 61} Appellant’s fourth assignment of error is overruled. 

VI. 

{¶ 62} Appellant’s fifth assignment of error states:  “The trial judge erred by imposing 

consecutive sentences and the explanation justifying these sentences was inadequate.”   
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{¶ 63} An appellate court will not reverse a trial court on sentencing issues unless the 

defendant shows, by clear and convincing evidence, that the trial court has erred. R.C. 

2953.08(G)(1).  Appellant claims that the trial court erred in its imposition of consecutive sentences 

and its explanation; we do not  

{¶ 64} find this to be the case.  R.C. 2929.12(A) states the following: 

{¶ 65} “(A) Unless otherwise required by section 2929.13 or 2929.14 of the 
Revised Code, a court that imposes a sentence under this chapter upon an offender for 
a felony has discretion to determine the most effective way to comply with the purposes 
and principles of sentencing set forth in section 2929.11 of the Revised Code.  In 
exercising that discretion, the court shall consider the factors set forth in divisions (B) 
and (C) of this section relating to the seriousness of the conduct and the factors 
provided in divisions (D) and (E) of this section relating to the likelihood of the 
offender's recidivism and, in addition, may consider any other factors that are relevant 
to achieving those purposes and principles of sentencing.” 
 

{¶ 66} (Emphasis added.) 

{¶ 67} The trial court must comply with the mandates of R.C. 2929.14(E)(4) and make 

certain findings on the record when it imposes consecutive sentences.  R.C. 2929.14(E)(4) states the 

following: 

{¶ 68} “(4) If multiple prison terms are imposed on an offender for convictions 
of multiple offenses, the court may require the offender to serve the prison terms 
consecutively if the court finds that the consecutive service is necessary to protect the 
public from future crime or to punish the offender and that consecutive sentences are 
not disproportionate to the seriousness of the offender's conduct and to the danger the 
offender poses to the public, and if the court also finds any of the following: 
 

{¶ 69} “(a) The offender committed one or more of the multiple offenses while 
the offender was awaiting trial or sentencing, was under a sanction imposed pursuant 
to section 2929.16, 2929.17, or 2929.18 of the Revised Code, or was under post-release 
control for a prior offense. 
 

{¶ 70} “(b) At least two of the multiple offenses were committed as part of one 
or more courses of conduct, and the harm caused by two or more of the multiple 
offenses so committed was so great or unusual that no single prison term for any of the 
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offenses committed as part of any of the courses of conduct adequately reflects the 
seriousness of the offender's conduct. 

 
{¶ 71} “(c) The offender's history of criminal conduct demonstrates that 

consecutive sentences are necessary to protect the public from future crime by the 

offender.” 

{¶ 72} R.C. 2929.14(E) (4) requires the trial court to make at least three findings prior to 

sentencing an offender to consecutive sentences.  State v. Bolton (Feb. 24, 2000), Cuyahoga App. 

No. 75865. 

{¶ 73} In the case sub judice, the trial court stated the following: 

{¶ 74} “This Court finds that consecutive sentences are necessary to protect the 
public from future crimes and to punish the offender and that consecutive sentences 
are not disproportionate to the seriousness of the offender’s conduct and to the danger 
the offender poses to the public. 

 
{¶ 75} “The Court further finds that the offender committed multiple offenses 

while the offender was under a court sanction which was imposed in a prior case, 
causing him to be under a disability. 

 
{¶ 76} “The Court further finds that the harm caused by the multiple offenses 

was so great and unusual that no single prison term for any of the offenses committed 
as part of a single course of conduct adequately reflects the seriousness of the offender’s 
conduct.”32 
 

{¶ 77} The transcript demonstrates that the trial court made all of the necessary findings 

required by R.C. 2929.14(E)(4). 

{¶ 78} Additionally, we find appellant’s argument that the trial court failed to justify the 

sentence proportionately to be without merit.  Ohio case law does not support appellant’s 

proposition.  In State v. Haamid, Cuyahoga App. Nos. 80161 and 80248, 2002-Ohio-3243, the court 

                                                 
32Tr. 1325. 
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recognized the impracticality of requiring courts to engage in a comparison with sentences from 

other similar crimes.33 

{¶ 79} The evidence in the record demonstrates that the trial court’s actions were proper.  

Moreover, appellant has an extensive criminal history, did not respond favorably in the past to 

nonprison sanctions, has an alcohol and drug problem, and has failed to demonstrate any genuine 

remorse in this case.   

{¶ 80} Appellant’s fifth assignment of error is overruled.    

{¶ 81} Judgment affirmed in part, reversed in part and remanded to the lower court for 

further proceedings consistent with this opinion.   

It is ordered that the parties bear their own costs herein taxed. 

This court finds there were reasonable grounds for this appeal. 

It is ordered that a special mandate issue out of this court directing the Cuyahoga County 

Court of Common Pleas to carry this judgment into execution.  

                                                 
33Concurring opinion, Karpinski, J., “I concur with the majority opinion, but write to 

address argument appellant raises. The defense argues that the consecutive sentences 
are disproportionate to similar offenses.  He cites R.C. 2929.11(B), which requires that a 
sentence for a felony ‘be reasonably calculated to achieve two overriding purposes,’ one of 
which is that it be ‘consistent with sentences imposed for similar crimes committed by 
similar offenders.’  (continued on next page) 
 

“The defense did not, however, provide data to demonstrate that the sentence was 
inconsistent with other sentences for similar crimes by similar offenders.  Nor did the 
prosecutor supply adequate data on this question, although the prosecutor did advise the 
trial judge what would be consistent with her previous sentences.  I am not aware of any 
data base or record of sentences imposed that systematically arranges comparative 
information on similar offenses by similar offenders in Ohio. *** Until that data is available 
and accessible, appellate courts will be able to address the principle of consistency only to 
a very limited degree.”  (Emphasis added.)  
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A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of 

Appellate Procedure.  

 

_____________________________  
ANTHONY O. CALABRESE, JR. 

JUDGE 
 

KENNETH A. ROCCO, J., CONCURS; 
 

TIMOTHY E. MCMONAGLE, P.J., CONCURS IN 
JUDGMENT ONLY IN PART AND DISSENTS IN PART 
WITH SEPARATE CONCURRING AND DISSENTING 
OPINION. 

 
 
 

N.B.  This entry is an announcement of the court's decision.  See App.R. 22(B), 22(D) and 
26(A); Loc.App.R. 22.  This decision will be journalized and will become the judgment and 
order of the court pursuant to App.R. 22(E) unless a motion for reconsideration with 
supporting brief, per App.R. 26(A), is filed within ten (10) days of the announcement of the 
court's decision.  The time period for review by the Supreme Court of Ohio shall begin to run 
upon the journalization of this court's announcement of decision by the clerk per App.R. 
22(E).  See, also, S.Ct.Prac.R. II, Section 2(A)(1). 
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DATE: December 2, 2004 

 
TIMOTHY E. McMONAGLE, J.: 

 
{¶ 82} I respectfully concur in judgment only with the majority’s resolution of assignments 

of error one through four.   

{¶ 83} I similarly concur in judgment only with respect to that part of assignment of error 

five that addresses appellant’s argument that his sentence was disproportionate to that of others who 

have committed similar crimes.   

{¶ 84} R.C. 2929.11(B) provides in relevant part: 

{¶ 85} “A sentence imposed for a felony shall be reasonably calculated to achieve the two 

overriding purposes of felony sentencing set forth in division (A) of this section, commensurate with 

and not demeaning to the seriousness of the offender’s conduct and its impact upon the victim, and 

consistent with sentences imposed for similar crimes committed by similar offenders.”  

{¶ 86} As this court has previously determined, because the mandate of consistency in 

sentencing is directed to the trial court, it is the trial court’s responsibility to insure consistency 

among the sentences it imposes.  See State v. Lyons, Cuyahoga App. No. 80220, 2002-Ohio-3424, at 

¶30; see, also, State v. Stern (2000), 137 Ohio App.3d 100.  As we stated in Lyons, “with the 

resources available to it, a trial court will, and indeed it must, make these sentencing decisions in 

compliance with this statute.”  Lyons, supra, at ¶33.   

{¶ 87} The majority contends that “there is no statutory requirement that the trial court make 

any findings comparing appellant’s sentence to others similarly convicted and sentences.”  In light of 

the mandate set forth in R.C. 2929.11(B), I disagree.  Moreover, I have consistently disagreed with 

those who have found that a trial court complies with the mandate for consistency in sentencing 
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under R.C. 2929.11(B) simply by demonstrating that its comments at the sentencing hearing reflect it 

“considered that aspect of statutory purpose in fashioning an appropriate sentence.”  See, e.g., State 

v. Mayes, Cuyahoga App. No. 82592, 2004-Ohio-2014, at ¶73.   

{¶ 88} Nevertheless, I recognize that trial courts are limited in their ability to address the 

consistency mandate, and appellate courts are hampered in their review of this issue, by the lack of a 

reliable body of data upon which they can rely.  See, e.g., State v. Biascochea, Cuyahoga App. No. 

82481, 2003-Ohio-4950.   

{¶ 89} Moreover, “although a defendant cannot be expected to produce his or her own 

database to demonstrate the alleged inconsistency, the issue must at least be raised in the trial court 

and some evidence, however minimal, must be presented to the trial court to provide a starting point 

for analysis and to preserve the issue for appeal.”  State v. Armstrong, Cuyahoga App. No. 81928, 

2003-Ohio-5932, at ¶29 (McMonagle, J., concurring).  See, also, Mayes, supra.  Having failed to 

raise this issue at sentencing, appellant cannot now argue that the sentence imposed by the trial court 

was inconsistent with those imposed on similar offenders.   

{¶ 90} I dissent with respect to that part of the majority’s resolution of assignment of error 

five regarding the trial court’s imposition of consecutive sentences.    

{¶ 91} The majority holds that the trial court properly imposed consecutive sentences 

because, when sentencing appellant, the trial judge recited the language of R.C. 2929.14, which 

authorizes the imposition of consecutive sentences when the trial court finds that the sentence is (1) 

necessary to protect the public from future crime or to punish the offender; (2) not disproportionate 

to the seriousness of the offender’s conduct and to the danger the offender poses to the public; and 

(3) the court finds one of the following: (a) the crimes were committed while awaiting trial or 
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sentencing, under sanction or under post-release control; (b) the harm cause by multiple offenses was 

so great or unusual that a single prison term would not adequately reflect the serious of the offense; 

or (c) the offender’s criminal history demonstrates that consecutive sentences are necessary to protect 

the public from future crime.  R.C. 2929.14(E)(4).   

{¶ 92} R.C. 2929.19(B)(2), however, provides that when a trial court imposes consecutive 

sentences, it “shall make a finding that gives its reasons for selecting the sentence imposed.”  As the 

Ohio Supreme Court held in State v. Comer, 99 Ohio St.3d 463, 2003-Ohio-4165, “the requirement 

that a court give its reasons for selecting consecutive sentences is separate and distinct from the duty 

to make the findings.”  Id. at ¶19.  “While consecutive sentences are permissible under the law, a 

trial court must clearly align each rationale with the specific finding to support its decision to impose 

consecutive sentences.”  Id. at ¶21.  A trial court’s failure to do so is reversible error.  Id. at ¶23.   

{¶ 93} Here, a review of the transcript demonstrates that the trial court gave no reasons 

whatsoever to support its findings regarding the imposition of consecutive sentences.  The majority 

contends that the trial court’s sentence was proper because “appellant has an extensive criminal 

history, did not respond favorably in the past to non-prison sanctions, has an alcohol and drug 

problem, and has failed to demonstrate any genuine remorse in this case.”  Although the majority 

writer may have gleaned that information from his review of the record, the trial court did not cite 

these factors as reasons supporting consecutive sentences.  Because the trial court gave no reasons to 

support its imposition of consecutive sentences, that part of the sentence imposing consecutive 

sentences should be reversed and the matter remanded for resentencing.   
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