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SEAN C. GALLAGHER, J.:

{111} Appellant, Santonio Ford (“Ford”), appeals the denial of his motion by the trial court
to withdraw his guilty pleas in case numbers CR-431136 and CR-431940 and the failure of the trial
court to conduct a hearing on Ford’s motion. For the reasons outlined below, we affirm the decision
of the trial court.

{112} Ford was indicted in case number CR-431136 on a charge of assault with a peace
officer specification, a violation of R.C. 2903.13, a felony of the fourth degree. He was also charged
in CR-431940 with felonious assault, a violation of R.C. 2903.11, a felony of the second degree;
intimidation, a violation of R.C. 2921.04, a felony of the third degree; and domestic violence, a
violation of R.C. 2919.25, a misdemeanor of the first degree.

{13} Ford entered guilty pleas on January 8, 2003 to assault with a peace officer
specification, as charged in CR-431136, and to felonious assault and domestic violence, as charged
in CR-431940. The intimidation count was dismissed as a condition of the plea. Ford was sentenced
on February 10, 2003 to eighteen months on the assault on a peace officer charge concurrent with a
three-year sentence for the felonious assault charge and a concurrent sentence of six months on the
domestic violence charge.

{114} Inaddition, Ford had pending in CR-417267 an allegation that he violated the terms

of his community control sanction for the offense of carrying a concealed weapon, a felony of the



fourth degree. The court made a finding that Ford violated the terms of the community control
sanction, but it did not impose a prison term on Ford for this charge.

{115} At the sentencing hearing, Ford verbally objected to the court’s imposition of the
three-year term of incarceration on the felonious assault charge in CR-431940, claiming he was
promised by counsel prior to the plea that the court would impose a minimum term of two years on
that charge. Ford’s counsel indicated on the record that he told Ford in the holding cell prior to the
plea that the court would give Ford the minimum of two years, but acknowledged the court informed
counsel prior to the plea that the court would only consider the minimum term and wanted to review
the victim impact statement prior to deciding on giving the minimum term. Counsel indicated that
Ford was not informed of this condition prior to the plea.

{116} Ford formally filed his brief on the delayed appeal on April 9, 2004, asserting two
assignments of error. Since the assignments of error are interrelated, we will address them together.

{117} Ford’s first assignment of error reads as follows:

{118} “The defendant-appellant’s right to due process of law under the Fourteenth
Amendment to the United States Constitution and Article I, Section 10 of the Ohio Constitution were
violated and he did not enter a knowing, intelligent and voluntary plea to a charge of Felonious
Assault, Domestic Violence and Assault with a Peace Officer Specification when he is under the
impression that he will only be sentenced to two (2) total years of incarceration.”

{119} Ford’s second assignment of error reads as follows:

{1 10} “The trial court erred to the prejudice of the defendant-appellant when it failed to

properly conduct a hearing upon the defendant-appellant’s oral motion to withdraw his plea of

guilty.”



{11 11} These assignments of error argue that the trial court violated Ford’s constitutional
rights by enforcing a plea that Ford claims he did not enter knowingly, intelligently, or voluntarily
and then prejudiced him further by refusing to hold a hearing on Ford’s oral motion to withdraw the
guilty pleas at the conclusion of the sentencing hearing.

{1112} As we outlined in State v. Craddock, Cuyahoga App. No. 83870, 2004-Ohio-627,
Crim.R. 32.1 governs motions to withdraw guilty pleas. “A motion to withdraw a plea of guilty * * *
may be made only before sentence is imposed; but to correct manifest injustice the court after
sentence may set aside the judgment of conviction and permit the defendant to withdraw his or her
plea.” Crim.R. 32.1.

{11 13} “It has been expressly recognized by the weight of authority that a defendant seeking
to withdraw a plea of guilty after sentence has the burden of establishing the existence of manifest
injustice.” State v. Smith (1977), 49 Ohio St.2d 261. A decision on a defendant’s motion to
withdraw a guilty plea will not be disturbed on appeal absent an abuse of discretion. State v.
Boynton (Aug. 14, 1997), Cuyahoga App. No. 71097.

{1 14} An abuse of discretion is more than an error of law or judgment; it implies that the
court’s attitude is unreasonable, arbitrary or unconscionable. State v. Clark, 71 Ohio St.3d 466,
1994-Ohio-43. When applying the abuse of discretion standard, a reviewing court is not free to
merely substitute its judgment for that of the trial court. In re Jane Doe | (1991), 57 Ohio St.3d 135.
With this standard in mind, we review the matter before us.

{11 15} Ford argues that he was promised by his attorney that he would receive a minimum
term of two years on the felonious assault charge, concurrent with the other charges pending in CR-
431136, CR-431940 and CR-417267. This discussion apparently took place off the record in the

holding cell just prior to the plea and was based on discussions that Ford’s counsel had with the



prosecutor and the trial court, off the record, in chambers prior to the plea hearing. Although Ford
points to his verbal objections on the record and the reference by his attorney on the record at the
conclusion of the sentencing hearing to the purported plea deal, we decline to find that these factors
satisfy Ford’s claim entitling him to withdraw his pleas or to have a hearing on his motion to
withdraw guilty pleas after sentencing. The record reflects the court advised Ford of the changed
conditions on the record prior to the plea.

{1 16} While we are cognizant of expectations that can and are created during plea
discussions, it is the dialogue on the record in open court that is controlling.

{117} In the instant case, there is no dispute that the trial court properly outlined the
potential maximum penalties and thoroughly conducted the proper Rule 11 colloquy with Ford.

The trial court and the parties initially addressed the issue of the sentence as follows:

{118} “THE COURT: Mr. Spellacy, | know you’ve been through this
extensively with your client. But it’s the court’s understanding - - is he aware of the
offer that’s been made to him?

{119} “MR. SPELLACY: Yes, your Honor. I have discussed the offer in this
case as well as our discussions with the prosecutor in chambers with regards to the
potential sentence that this court would consider.”

{1 20} (Emphasis added.)

{11 21} Later, after a brief sidebar and prior to the plea, the court clarified its position on
sentencing:

{11 22} “THE COURT: The record will additionally reflect there have been
discussions among counsel with regard to sentencing in the event Mr. Ford’s plea were
to be forthcoming, those discussions have been inconclusive other than that the court has
indicated that it would consider, if sufficient mitigation were produced, minimum term in
the criminal docket No. 431490, and that it would, the court would consider on the motion

the possibility of terminating community controlled sanctions in the other matter.”

{11 23} (Emphasis added.)



{11 24} The court then went on to state:

{1 25} “THE COURT: However, the court would want the opportunity to hear
from the victim, Miss Ford, prior to making any sentencing decision. So the court will
confirm for the record those discussions have taken place.”

{11 26} (Emphasis added.)

{11 27} The court then, in an effort to insure clarity, directly addressed Ford on the sentencing

issue:

{1 28} “THE COURT: I want to be sure that you understand what is taking
place here and what is being put on the table.

{1 29} “THE DEFENDANT: Right.

{1 30} “THE COURT: Do you understand that?

{131} “THE DEFENDANT: Yes.”

{11 32} Ford then indicated he would “go with the deal.” It is clear that, at this point,
whatever representations were made to Ford by counsel off the record prior to the plea hearing had
been altered or clarified by the trial court on the record. Ford at this point could have declined the
offer and proceeded to trial, but he did not do so. While Ford apparently clung to the mistaken belief
that he would be guaranteed the minimum sentence by entering a plea, this belief is not supported by
the dialogue on the record.

{11 33} Further, after outlining the plea deal, the prosecutor indicated the following:

{1 34} “THE PROSECUTOR: There have been no threats or promises made to
secure this plea, your Honor, in either of these cases other than what has been put on
the record before you.”

{11 35} (Emphasis added.)

{11 36} Defense counsel acknowledged the terms stating:



{137} “MR. SPELLACY: That’s my understanding your Honor. Mr. Ford has
indicated to the court anyways that he would like to accept the proposed deal as he put
it.”

{11 38} After the court explained in detail the elements of the offenses and the potential
penalties, the court and Ford had the following dialogue that Ford asserts is the basis of the purported
sentence.

{1 39} “THE COURT: Okay? Other than the things we discussed here in open
court now and on the record, anybody including your lawyer or the prosecutor’s office

or this court specifically promised you anything or threatened you to plead guilty?

{140} “THE DEFENDANT: There was an agreement reached as to the two
years.

{1141} “THE COURT: Other than what we talked about here today?

{142} “THE DEFENDANT: That was it.”

{11 43} The off-the-record promise of defense counsel, the prosecutor, and the trial court was
clarified by the trial court and acknowledged by Ford on the record in open court. Any subsequent
reliance on the belief of an agreed sentence by Ford was misplaced and is not supported by the
record. This court recognizes that Ford’s counsel has the highest degree of integrity and no doubt
accurately communicated to Ford what was initially discussed in chambers. Nevertheless, for
reasons outlined on the record, the trial court clarified or altered its position with respect to the
minimum sentence prior to the plea. Since this was done on the record, and Ford formally
acknowledged the court’s position, the claim of error is misplaced. Suggesting that a court could
never clarify a position or change a stated position on a plea arrangement is not valid. Here, the
court outlined its position and communicated it formally prior to the plea.

{11 44} In his second assignment of error, Ford alleges prejudice on the basis that the trial

court refused to grant him a formal hearing on his oral motion to withdraw his plea. We note that



Ford never filed a formal motion to withdraw his plea, as suggested by the trial court, when Ford
initially complained orally of the sentence on February 10, 2003. Nevertheless, even Ford’s oral
claim does not present evidence of a manifest injustice.

{11 45} As we outlined above, after sentence has been imposed, a trial court may permit a
defendant to withdraw a guilty plea only to correct a manifest injustice. The burden of establishing
the existence of such injustice is upon the defendant. Smith, 49 Ohio St.2d 261. The logic behind
this precept is to discourage a defendant from pleading guilty to test the weight of potential reprisal
and later withdrawing the plea if the sentence is unexpectedly severe. State v. Caraballo (1985), 17
Ohio St.3d 66, citing State v. Peterseim (1980), 68 Ohio App.2d 211.

{11 46} In State v. Sneed, Cuyahoga App. No. 80902, 2002-Ohio-6502, this court stated that
“A manifest injustice is defined as a “clear or openly unjust act.” Another court has referred to it as
‘an extraordinary and fundamental flaw in the plea proceeding.” Again, ‘manifest injustice’
comprehends a fundamental flaw in the path of justice so extraordinary that the defendant could not
have sought redress from the resulting prejudice through another form of application reasonably
available to him or her.” (Internal citations omitted.)

{147} Anindividual who enters a plea of guilty has no right to withdraw it. Peterseim, 68
Ohio App.2d at 213. It is within the sound discretion of the trial court to determine what
circumstances justify the granting of a motion to withdraw and will not be overturned on appeal
absent an abuse of discretion. Smith, 49 Ohio St.2d 261, paragraph two of the syllabus; State v.
Stumpf (1987), 32 Ohio St.3d 95.

{11 48} Although at some point there was likely an understanding in place that Ford would
receive the minimum sentence in exchange for his plea, that condition was changed by the trial court

on the record, in open court, prior to the plea. The fact that Ford apparently chose not to listen to the



trial court's clarification of the plea terms does not render the plea invalid. Ford verbally stated that
he understood the court’s position and openly agreed to the plea. When a representation is made that
someone understands the terms of a plea, deviating from what is plainly said or inferring a different
meaning or understanding from the dialogue does not serve the interests of justice. Such an
approach only invites “claimed” errors.

{1149} In light of these facts, we cannot say the trial court abused its discretion in
determining that no injustice had occurred, in refusing to grant Ford’s request to withdraw his plea,
or in refusing to hold a hearing on the oral motion to withdraw the guilty plea. We, therefore, affirm
the decision of the trial court as to assignments of error one and two.

Judgment affirmed.

It is ordered that appellee recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the Cuyahoga County
Common Pleas Court to carry this judgment into execution. The defendant’s conviction having been
affirmed, any bail pending appeal is terminated. Case remanded to the trial court for execution of
sentence.

A certified copy of this entry shall constitute the mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.

ANN DYKE, P.J., CONCURS.

DIANE KARPINSKI, J., DISSENTS
WITH SEPARATE DISSENTING OPINION.




SEAN C. GALLAGHER
JUDGE

N.B. This entry is an announcement of the court’s decision. See App.R. 22(B), 22(D) and 26(A);
Loc.App.R. 22. This decision will be journalized and will become the judgment and order of the
court pursuant to App.R. 22(E) unless a motion for reconsideration with supporting brief, per App.R.
26(A), is filed within ten (10) days of the announcement of the court’s decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the journalization of this court’s
announcement of decision by the clerk per App.R. 22(E). See, also, S.Ct.Prac.R. I, Section 2(A)(1)
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{1 50} Irespectfully dissent because the record shows that there was a manifest injustice in
the trial court’s refusal to allow defendant to withdraw his guilty plea and also in failing to hold a
hearing so that a full record could be made on this request.

{11 51} The majority concludes “the court advised Ford of the changed conditions on the
record prior to the plea” because of an early statement of the court:

{1152} The record additionally will reflect there have been discussions among counsel with
regard to sentencing in the event Mr. Ford’s plea were to be forthcoming, those discussions have
been inconclusive other than that the court has indicated that it would consider, if sufficient
mitigation were produced, minimum term in the criminal docket No. 431940, and that it would, the
court would consider on motion the possibility of terminating community controlled sanctions in the
other matter.

{1 53} However, the court would want the opportunity to hear from the victim, Miss Ford,
prior to making any sentencing decision. So court will confirm for the record those discussions have
taken place.

{154} Tr.7-8.

{11 55} From the beginning, however, defendant characterized the “discussions among
counsel” as a “deal.” When the court asked him whether he understood “what is taking place here
and what is being put on the table” and what his intention was, defendant responded: “I guess I go
with the deal, | guess.”

{1 56} Later when asked whether he was “specifically promised” anything “to get you to
plead guilty,” defendant clearly stated: “There was an agreement reached as to the two years.”

Tr. 16-17.



{1157} The court then asked: “Other than what we talked about here today,” and defendant
responded: “That was it.” The court’s reference to “what we talked about here today” broadly
encompassed ten pages of transcript, the most recent being a discussion of the counts, not the years
of his sentence. Nor is the defendant’s answer helpful in clarifying what he thought was the
agreement, since it is not clear what the antecedent of “that” is when he said, “That was it.”

Defendant could have been referring to the agreement he just had described as two years.



[Cite as State v. Ford, 2004-Ohio-6299.]
{11 58} After the sentence of three years was pronounced, however, the defendant said:

“That’s crazy man, that’s crazy, He told me two years, man. He told me two years.” The court then
added five years of post-release control, full restitution and anger management, whereupon the
defendant declared: “No man, that ain’t right. Thatain’t right. Thatain’t cool. He lied to me man.”
He immediately asked to withdraw his plea, reiterating: “It ain’t right.” Tr. 35.

{1159} Defense counsel then indicated to the court that the agreement he conveyed to the
client when the client decided to accept the plea was clearly that defendant would receive two years.
Defense counsel specifically clarified that it was only after that discussion that the court conveyed its
intent to hear from the victim:

{160} We had conversations in chambers concerning this sentence and the court indicated
to me you would give him the minimum of two years. | then had conference with the
defendant. *** At this point he decided to make a change of plea because I told him that he will
get two years when we came out on the record, and he entered the plea. The Court then indicated
on the record that it would consider the two years; however, would like to hear from the victim.
That was not conveyed to him by this counsel prior to coming out before the plea and prior to
entering the plea. So I did, based upon my conversation with the Court, advise him that that

he would get the minimum of two years. | have to put that on the record.” (Emphasis added.)

{1 61} Tr. 36.

{11 62} Defense counsel made it quite clear that an agreement of specifically two years was
reached in chambers and that was the agreement conveyed to defendant. However, the judge
apparently changed his mind and added qualifications at the sentencing hearing. To assume that

defendant understood that sudden addition of qualifications is to ignore the strikingly clear



assertion of defendant before he was sentenced: “There was an agreement reached as to the

two years.” Tr. 17. The timing of this assertion calls into question whether defendant understood
additional conditions had been added.

{1 63} Also noteworthy is the admirable perseverance of defense counsel in clarifying on the
record that an understanding of an unqualified two years was definitely reached in the judge’s
chambers and that defendant’s guilty plea was based on that understanding.

{1 64} If the court needed to add considerations after that agreement had been reached, then
the burden was upon the court to clarify those qualifications specifically as additions to the
agreement and then to question defendant as to that specific addition. The court made no attempt,
however, to clarify separately defendant’s understanding of these additions. Rather, the court
merely added the conditions and then asked only generally whether he understood “what is being put
on the table.”

{1 65} Even if, arguendo, one does not believe that the opening discussion is completely
undercut by what followed, one must conclude, at the very least, that what followed called into
question whether defendant understood what he was pleading guilty to and thus that a hearing on his
motion should have been held.* There was sufficient evidence on the record to require the judge to

hold a hearing to flesh out the matter fully. Anything less is a manifest injustice.

'We note that “A defendant’s motion to withdraw a guilty plea
need not be written.” State v. Nicholson, Cuyahoga App. No. 82825,
2004-0Ohio-2394, citing State v. Bowling (Mar. 10, 1987), Montgomery
App. No. 9925, 1987 Ohio App. LEXIS 6103.






		reporters@sconet.state.oh.us
	2004-11-24T16:14:33-0500
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




