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{¶ 1} This is defendant Monique Burgess’s (“wife”) second appeal to this court in the 

divorce action initiated by plaintiff Gary Burgess (“husband”).  We dismissed wife’s first appeal for 

lack of a final appealable order.  See Burgess v. Burgess, Cuyahoga App. No. 80484, 2003-Ohio-2.  

Once again, we must dismiss her appeal for lack of a final appealable order.   

{¶ 2} After remand, the magistrate in the case at bar held a hearing to determine the status 

of the marital home.  After wife filed objections to the magistrate’s decision, the court overruled 

those objections and approved the report.  Husband then filed a motion to respond to the objections, 

which motion the court granted.  The court vacated its approval of the magistrate’s report and 

ordered husband to provide it with a transcript of the proceedings, and husband did.   

{¶ 3} The court then issued the following judgment entry: 

“Objections were filed to the Magistrate’s decision [sic] pursuant to 
Civil Rule 53 of the Ohio Rules of Civil Procedure.  After 
consideration of the pleadings, Magistrate’s Decision, exhibits, full 
transcript, Defendant’s objections and Defendant’s supplemental brief 
to objections, said objections are hereby overruled and the decision of 
the Magistrate adopted. 
 
Counsel for Defendant shall prepare, within ten (10) days of 
journalization of this order, a judgment entry reflecting the 
recommended decision.  Said judgment entry shall adopt the prior 
decree in this matter and shall be affixed to the divorce decree for the 
purposes of appeal.  Said judgment entry shall contain all mandatory 
statutory language and information as required by Ohio law and the 
Cuyahoga Support Enforcement Agency (CSEA).  (Emphasis added.)” 

 

{¶ 4} Wife never submitted the ordered judgment entry.  Instead, over three weeks later, she 

filed her appeal, stating four assignments of error.1   

                     
1  Those assignments of error state: 
I.  THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN FAILING 
TO GRANT DEFENDANT-APPELLANT’S MOTION FOR RELIEF FROM 
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{¶ 5} A judgment entry adopting a magistrate’s report is not a final appealable order unless 

the court independently states the resolution of all the issues raised in the case.  “[A] trial court must 

journalize a judgment that unequivocally orders the relief provided to the parties and cannot merely 

adopt or affirm the magistrate's decision.”  Biddulph v. DeLorenzo, Cuyahoga App. No. 80474, 

2002-Ohio-2966 ¶6, citing Harkkai v. Scherba Industries (2000), 136 Ohio App.3d 211, 218.  See 

also Wilson v. Brown (1987), 41 Ohio App.3d 77, 78 (“even though the court may adopt the findings 

of a referee made pursuant to Civ. R. 75(C), those findings are not final appealable orders.”)   

{¶ 6} The judgment entry appealed in the case at bar clearly was not intended to be a final 

appealable order.  The court expressly ordered one of the parties to draft the order which would 

function as the final appealable order.  Without that order, we cannot address the issues wife believes 

were wrongly decided.   

Case dismissed for lack of a final appealable order. 

 

                                                                  
JUDGMENT AND/OR TO MODIFY ITS JUDGMENT OF OCTOBER 3, 2000 
FOUND AT VOLUME 3649, PAGES 498-501, WHERE THERE WAS NO 
HEARING HELD UPON THE ISSUE OF PLAINTIFF-APPELLEE’S 
GROUNDS FOR DIVORCE NOR THE FULLNESS, FAIRNESS AND 
COMPLETENESS OF THE SEPARATION AGREEMENT BUT, NONE THE 
LESS, SIGNED AND INCORPORATED THEREIN THE PURPORTED 
“SEPARATION AGREEMENT.” 
II.  THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN 
DETERMINING THAT THE ONLY ISSUE BEFORE IT UPON THE 
DISMISSAL OF DEFENDANT-APPELLANT’S FIRST APPEAL WAS THE 
DISPOSITION OF THE MARITAL RESIDENCE. 
III.  THE TRIAL COURT ABUSED ITS DISCRETION BY ORDERING 
AN INEQUITABLE DIVISION OF MARITAL ASSETS AND 
LIABILITIES. 
IV.  THE TRIAL COURT ABUSED ITS DISCRETION BY DENYING 
DEFENDANT-APPELLANT ATTORNEY’S FEES BASED ON THE 
JUDGEMENT [sic] SHE RECEIVED FOR MORTGAGE EXPENSES FOR 
THE MARITAL RESIDENCE. 
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 It is ordered that appellee recover of appellant his costs herein taxed.  

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of 

Appellate Procedure.  

 

  PATRICIA A. BLACKMON, P.J., AND 

  ANN DYKE, J., CONCUR. 

 
 
                     

DIANE KARPINSKI 
JUDGE 

 
 

N.B.  This entry is an announcement of the court's decision.  See App.R. 22(B), 22(D) and 
26(A); Loc.App.R. 22.  This decision will be journalized and will become the judgment and order of 
the court pursuant to App.R. 22(E) unless a motion for reconsideration with supporting brief, per 
App.R. 26(A), is filed within ten (10) days of the announcement of the court's decision.  The time 
period for review by the Supreme Court of Ohio shall begin to run upon the journalization of this 
court's announcement of decision by the clerk per App.R. 22(E).  See, also, S.Ct.Prac.R. II, Section 
2(A)(1).  
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