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KENNETH A. ROCCO, J.:

{11} Defendant-appellant Jerold James appeals from the sentences imposed upon him
following his guilty plea to three counts of felonious assault. He urges that the court erred by
imposing maximum consecutive sentences upon him, and by imposing post release control upon
him. We find the court did not make the findings necessary to impose consecutive sentences, nor did
the court inform appellant of the consequences of violating the terms of post-release control.
Therefore, we must remand for the court to make those findings and to inform appellant of those
consequences.

i. Procedural History

{12} Appellantand a co-defendant were charged with eight counts of felonious assault and

four counts of endangering children in an indictment filed April 29, 2003. On September 17, 2003,

appellant entered a plea of guilty to three counts of felonious assault. He filed a motion to withdraw
this plea, but withdrew the motion at the time of sentencing.

i. At the sentencing hearing, the prosecutor described the facts underlying the

charges. He stated that appellant caused burns from an iron on the arms and

legs of his girlfriend’s two-year-old daughter, and gave her two black eyes, a

broken pelvis, a swollen head and a distended abdomen. The child’s uncle

found her, barely breathing, and called for an ambulance. The mother had

previously noted an iron burn on one of her children; appellant told her the
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iron fell on the child. She had also seen that the children had black eyes;
appellant told her the children walked into a wall. The children’s
grandmother reported that the two-year-old child was in pain and would
suffer permanent scarring. She also said that the child has nightmares and
emotional trauma.

{13} Insentencing appellant, the court stated, in pertinent part:

{14} “lcan’trecall atime during the twenty years, I’ve seen a more monstrous crime. It’s
not just that it was committed, but it was committed several times. It’s not just committed several
times, but that you allowed it to go untreated, that you allowed the suffering of a two-year-old to go
untreated for at least a month.

{15} “And for all we know, there is every reason to believe that had it not been for the
fortuitous intervention, this child would have died.

{16} “The Court’s going to make the following findings: That pursuant to 2929.12(B), the
victim’s age, and physical and mental condition, exacerbates extremely serious injuries in this case,
clearly permanent in nature.

{7} “Thatclearly she suffered serious emotional, psychological, and physical harm, that
this harm was caused by the relationship she had to the victim [sic] in this case. | heard you say
some words here, Mr. James, but I’ve not heard any genuine expression of remorse.

{18} “The minimum if he were on these counts would demean the seriousness of the
offense, and would not adequately protect the public. Moreover, the harm caused in this case was

extraordinary.
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{19} “We cannot anticipate sitting here in 2003, what sort of scars, but the psychological
harm that you’ve caused to this girl throughout her life. Consecutive sentences are, in this Court’s
finding, necessary to fulfill the purposes of 2929.11.

{1 10} “Among the factors that the Court must consider in applying those factors contained
in 2929.11, is the need to incapacitate the offender, deterring you and others from committing this
sort of monstrous act in the future.

{1 11} “This Court has an overriding obligation, in viewing the huge intention that was
caused, this was no accident. And in viewing that high degree of intentionality, has to consider the
protection of the public, the protection of other children.”

{11 12} The court sentenced appellant to consecutive terms of eight years’ imprisonment on
each count, for a total of twenty-four years” imprisonment, followed by five years of post-release
control. The court then added a conclusion that “these are the worst form of the offense. Indeed the
Court is constrained to imagine a more hideous form of child abuse than is evidenced in the State’s
exhibits 1 through 6.”

i. Law and Analysis

{1 13} In his second assigned error, appellant argues that the court erred by imposing the
maximum sentences without stating its reasons for doing so. Pursuant to R.C. 2929.14(C), “the
court imposing a sentence upon an offender for a felony may impose the longest prison term
authorized for the offense *** only upon offenders who committed the worst forms of the offense,
upon offenders who pose the greatest likelihood of committing future crimes, upon certain major

drug offenders under division (D)(3) of this section, and upon certain repeat violent offenders in
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accordance with division (D)(2) of this section.” R.C. 2929.19(B)(2)(d) requires the court to state its
reasons for imposing the maximum term.

{1 14} Appellant concedes (as he must) that the court made the requisite finding that
appellant committed the worst form of the offense, but he asserts that “the court did not properly
align that finding with adequate reasons to impose the maximum prison sentence.” The court was
not obligated to place side by side its findings and the reasons for its findings. See State v. Cotrell,
Cuyahoga App. No. 82870, 2003-Ohio-627, 176 (findings and reasons for imposing consecutive
sentences). The court’s finding that appellant committed the worst form of the offense is amply
supported by the facts, which the common pleas court variously described as “monstrous” and
“hideous,” that he burned and struck a two-year-old child, intentionally causing multiple severe and
permanent injuries to her on more than one occasion, and allowed her to suffer for over amonth with
these various injuries without obtaining medical attention for her. Therefore, we overrule the second
assignment of error.

{1 15} In his first assignment of error, appellant contends that the court erred by imposing
consecutive sentences upon him. He argues that the court did not make the findings necessary to
impose consecutive sentences under R.C. 2929.14(E)(4). R.C. 2929.14(E)(4) provides that,

{1 16} “If multiple prison terms are imposed on an offender for convictions of multiple
offenses, the court may require the offender to serve the prison terms consecutively if the court finds
that the consecutive service is necessary to protect the public from future crime or to punish the
offender and that consecutive sentences are not disproportionate to the seriousness of the offender’s
conduct and to the danger the offender poses to the public, and if the court also finds any of the

following:
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{1 18} “(b) At least two of the multiple offenses were committed as part of one or more
courses of conduct, and the harm caused by two or more of the multiple offenses so committed was
so great or unusual that no single prison term for any of the offenses committed as part of any of the
courses of conduct adequately reflects the seriousness of the offender's conduct.”

{1 19} R.C. 2929.19(B)(2)(c) requires the court to state its reasons for imposing consecutive
sentences.

{1 20} Although the court need not use the exact words of the statute, it must be clear on the
record that the court made the required findings. See, e.g., State v. Robinson, Cuyahoga App. No.
81610, 2003-Ohio-1353, 117. Itis not clear on this record that the court made the findings required
to impose consecutive sentences in this case. The court clearly found that consecutive sentences
were necessary to protect the public. However, we are unable to associate any of the court’s findings
with the statutory requirement that the court find that consecutive sentences are “not disproportionate
to the seriousness of the offender's conduct and to the danger the offender poses to the public.”
Furthermore, while the court determined that maximum terms of imprisonment were needed because
of the seriousness of the offenses, there is no indication in the record that the court found that
consecutive sentences were needed because “no single prison term for any of the offenses ***
adequately reflects the seriousness of the offender's conduct.”

{11 21} The horrific, painful, life-threatening, and permanent injuries appellant repeatedly
inflicted on a defenseless two-year old child who had been left in his care, and his denial of any
responsibility in having caused these injuries even after he pleaded guilty to the charges, amply

support these findings and the consecutive sentences that were imposed upon appellant —and more,
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if that were possible. The common pleas court simply failed to make its findings explicit. Pursuant
to R.C. 2953.08, “[i]f the sentencing court was required to make the findings required by ***
division (E)(4) of section 2929.14, *** and if the sentencing court failed to state the required
findings on the record, the court hearing an appeal *** shall remand the case to the sentencing court
and instruct the sentencing court to state, on the record, the required findings.” Therefore, we must
remand this case for the court to make its findings and state its reasons for those findings on the
record.

{1 22} Finally, appellant argues that the court did not properly advise him of the
consequences of violating post-release control either at the plea hearing or at sentencing. The state
concedes that appellant was not notified of the consequences of violating post-release control, as
required by R.C. 2943.032(E) and 2929.19(B)(3)(e). However, the state questions the remedy
appellant proposes, that this court should vacate the portion of the sentencing imposing post-release
control.

{11 23} At both the plea hearing and the sentencing hearing, the common pleas court informed
appellant that five years' post-release control was part of his sentence. “Therefore, the inclusion of
post-release control in the judgment entry did not impose a sentence that had not been imposed at the
hearing.” State v. Davis, Cuyahoga App. No. 83033, 2004-Ohio-1908, 122. For this reason,
appellant's request that we vacate the term of post-release control imposed upon him is an
inappropriate remedy. Nonetheless, we remand for the limited purpose of allowing the court to
inform appellant of the potential consequences of violating post-release control, as required by R.C.
2929.19(B)(3)(e). See State v. Greenleaf, Summit App. No. 21370, 2003-Ohio-5901, {8; State v.

Rivers, Cuyahoga App. No. 81929, 2003-Ohio-3670, 141.



{1 24} Remanded with instructions.

{11 25} This cause is remanded to the common pleas court with instructions for the court to
make findings and state its reasons for imposing consecutive sentences upon appellant, and to inform
appellant of the potential consequences of violating post-release control, consistent with this opinion.

{11 26} Itis, therefore, considered that said appellant recover of said appellee his costs herein.

{1 27} It is ordered that a special mandate be sent to the common pleas court to carry this
judgment into execution.

{11 28} A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the
Rules of Appellate Procedure.

i. KENNETH A. ROCCO
ii. JUDGE
MICHAEL J. CORRIGAN, A.J. CONCURS

IN PART AND DISSENTS IN PART (SEE
SEPARATE CONCURRING AND DISSENTING

OPINION)

JAMES J. SWEENEY, J. CONCURS (SEE
SEPARATE CONCURRING OPINION)

N.B. This entry is an announcement of the court's decision. See App.R. 22(B), 22(D) and 26(A);
Loc.App.R. 22. This decision will be journalized and will become the judgment and order of the court
pursuant to App.R. 22(E) unless a motion for reconsideration with supporting brief, per App.R. 26(A),
is filed within ten (10) days of the announcement of the court's decision. The time period for review
by the Supreme Court of Ohio shall begin to run upon the journalization of this court's announcement
of decision by the clerk per App.R. 22(E). See, also, S.Ct.Prac.R. Il, Section 2(A)(1).

MICHAEL J. CORRIGAN, A.J., CONCURRING IN PART AND DISSENTING IN PART:
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{1129} I respectfully dissent from that part of the majority’s decision to reverse the
consecutive sentences. As the majority notes, the court is not obligated to use “magic words” when
imposing consecutive sentences, and this court may affirm a sentence when the record shows that the
required findings are present, regardless of whether the court used language parroting the statute.
Here, the court found that “in viewing the high degree of intentionality, has to consider the protection
of the public, the protection of children.” This constituted a reference to the danger the offender
poses to the public. The court also satisfied the element relating to the seriousness of the offense
when it stated that “I can’t recall a time during twenty years, I’ve seen a more monstrous crime.”
Finally, the court commented on the seriousness of James’ conduct when it noted that it could not
anticipate what harm the victim might suffer in the future, given the physical and mental implications

of the abuse. | believe that these findings satisfied R.C. 2929.14(E).

JAMES J. SWEENEY, J., CONCURRING:

{11 30} I concur with the majority’s decision to remand this matter to the trial court but write
separately to raise an additional issue I believe the court should address on remand. In his first and
second assignments of error, defendant challenged the trial court’s imposition of the maximum,
consecutive sentence as being contrary to law. See R.C. 2953.08(G). During the pendency of this
appeal, the United States Supreme Court issued its decision in Blakely v. Washington (June 24,

2004), No. 02-1632, 72 U.S. L.W. 4546.
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{1 31} On August 31, 2004, defendant filed a notice of additional authority requesting us to
consider Blakely in resolving the sentencing issues he raised in this appeal. In Blakely, the U.S.
Supreme Court held that:

{11 32} “Our precedents make clear, however, that the ‘statutory maximum’ for Apprendi
purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in
the jury verdict or admitted by the defendant. See Ring, supra at 602, 153 L.Ed.2d 556, 122 S.Ct.
2428 (*"the maximum he would receive if punished according to the facts reflected in the jury verdict
alone™ [quoting Apprendi, supra at 483, 147 L.Ed.2d 435, 120 S.Ct. 2348]); Harris v. United States,
536 U.S. 545, 563, 153 L.Ed.2d 524, 122 S.Ct. 2406 (2002) (plurality opinion) (same); cf. Apprendi,
supra at 488, 147 L.Ed.2d 435, 120 S.Ct. 2348 (facts admitted by the defendant). In other words, the
relevant ‘statutory maximum’ is not the maximum sentence a judge may impose after finding
additional facts, but the maximum he may impose without any additional findings. When a judge
inflicts punishment that the jury's verdict alone does not allow, the jury has not found all the facts
‘which the law makes essential to the punishment,” Bishop, supra 887, at 55, and the judge exceeds
his proper authority.” Id.

{11 33} In this case, the court could only impose maximum and consecutive sentences by
making judicial factual findings on the record that were neither determined by a jury nor stipulated to
by the defendant. See R.C. 2929.14(C) and R.C. 2929.14(E)(4). Defendant did not stipulate to the
findings or otherwise waive his constitutional right to have these facts determined by a jury.
Therefore, | concur with the decision to remand this matter not only for the reasons stated by the

majority, but also to have the court consider the application of Blakely to defendant’s sentence.
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