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KARPINSKI, J.

{1} Plaintiff appeals the trial court’s granting defendant,

The Cleveland Public Library’s (“Library”) motion to dismiss.

{2} Plaintiff, a service repair man, was injured while
working at the Library’s premises on February 28, 2000. Plaintiff
sustained injuries to his hand while performing repair work on an

overhead garage door opener at the Library.

{3} Plaintiff filed suit against the Library. That case was
voluntarily dismissed by plaintiff without prejudice. When
plaintiff re-filed his complaint, the Library moved to dismiss it
arguing it was barred by the two-year statute of limitations.
After the trial court granted the Library’s motion to dismiss,
plaintiff filed this timely appeal. He asserts one assignment of

error:

{4} THE TRIAL COURT ERRED AS A MATTER OF LAW IN GRANTING
DEFENDANT-APPELLEE’S MOTION TO DISMISS ON THE ISSUE OF WHETHER
APPELLANT FAILED TO RE-FILE HIS COMPLAINT WITHIN THE TIME
PERIOD PRESCRIBED BY OHIO REVISED CODE, SECTION 2305.19
(OHIO’S SAVINGS STATUTE) . [JUDGMENT ENTRY OF SEPT. 30, 2003.]

{5} Plaintiff argues his re-filed complaint was timely filed
within the applicable statute of limitations under Ohio’s savings

statute.

{16} The statute of limitations relevant in this case is R.C.

2305.10 which provides, in pertinent part:
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{7} 2An action for bodily injury or injuring personal

property shall be brought within two years after the cause
thereof arose.

{8} Plaintiff filed suit against the Library on April 27,
2000, well within the two-year limitations period. On April 25,
2002, however, plaintiff voluntarily dismissed his suit without

1 Pplaintiff’s dismissal

prejudice pursuant to Civ.R. 41(A) (1) (a).
occurred approximately two months after the two-year statute
expired.?

{9} On May 6, 2002, ten days after plaintiff’s voluntary

dismissal, the trial court put on an entry acknowledging that

dismissal. That entry states as follows:

{110} 05/06/2002 P JE PLTF'S NOTICE OF DISMISSAL
PURSUANT TO RULE 41 (A) (1) . FINAL. W/O PREJ. FINAL. VOL 2742 PG
734. NOTICE ISSUED. COURT COST ASSESSED TO THE PLAINTIFF (S) .

{11} Plaintiff refiled his complaint on May 5, 2003.
According to plaintiff, that complaint should not have been

6th

dismissed because the court’s May entry determines the

timeliness of its filing under Ohio's savings statute.
{12} Ohio’s savings statute, R.C. 2305.19, provides, 1in

pertinent part:

{13} In an action commenced, or attempted to be
commenced, *** if the plaintiff fails otherwise than upon the

'civ.R. 41(A) (1) (a) provides that an action may be dismissed
by a plaintiff without order of the court by filing a notice of
dismissal at any time before the commencement of trial.

2

2002.

The two-year statute of limitations lapsed on February 28,
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merits, and the time limited for the commencement of such
action at the date of reversal or failure has expired, the

plaintiff *** may commence a new action within one year after
such date.

{114} The savings statute applies only to actions dismissed
after the applicable statute of limitations has run. Reese v. Ohio

State Univ. Hosp. (1983), 6 Ohio St.3d 162, 163, 451 N.E.2d 1196.

{15} In the case at bar, plaintiff’s voluntary dismissal falls
under the savings statute because the two-year limitations period
had already expired. He further argues he had one year after the
court’s May 6" entry within which to re-file his complaint. He
adds that because May 5, 2003, is within the one-year period
specified by the savings statute, his re-filed complaint is timely.

Plaintiff also argues that even though he voluntarily dismissed
the case on April 25", the court’s May 6" entry created an
ambiguity as to which date triggers the statute of limitations. We
disagree. We reject this argument because of the “self-executing”
effect of a Civ.R. 41(A) (1) voluntary dismissal. Selker & Furber
(2000), 138 Ohio App.3d 710, 714, 742 N.E.2d 203.

{16} Dismissals pursuant to Civ.R. 41(4) (1) are fully and
completely effectuated upon the filing of a notice of voluntary
dismissal by the plaintiff. A  voluntary dismissal is
self-executing and “the mere filing of the notice of dismissal by
the plaintiff automatically terminates the case without
intervention by the court.” Payton v. Rehberg (Cuyahoga, 1997),
119 Ohio App.3d 183, 192, 694 N.E.2d 1379. Since a Civ.R.

41(A) (1) (a) dismissal is self-executing, “the trial court's
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discretion is not involved in deciding whether to recognize the
dismissal.” Selker & Furber, supra. Moreover, when a Civ.R.
41(A) (1) (a) dismissal i1s filed, the time-stamped date on that
document 1is controlling, not a subsequent court entry. See
Blankenship v. CRT Tree, Cuyahoga App. No. 80907, 2002-Ohio-5354.
Nor can the court’s subsequent actions affect a self-executing

dismissal.

{17} In the instant case, plaintiff’s time-stamped notice of
voluntary dismissal is dated April 25, 2002. Under the savings
statute plaintiff had until April 26, 2003 to timely re-file his
complaint. Because the complaint was not filed until May 6, 2003,
one year and ten days beyond the time frame required by the savings
statute, it was untimely. Accordingly, the trial court did not err
in granting the Library’s motion to dismiss plaintiff’s complaint.

Plaintiff’s sole assignment of error is overruled.

Judgment accordingly.

It is ordered that appellee recover of appellant its costs
herein taxed.

The court finds there were reasonable grounds for this appeal.
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It is ordered that a special mandate issue out of this court
directing the Common Pleas Court to carry this judgment into
execution.
A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

TIMOTHY E. MCMONAGLE, J., AND

KENNETH A. ROCCO, J., CONCUR.

DIANE KARPINSKI
PRESIDING JUDGE

N.B. This entry is an announcement of the court's decision.
See App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision
will be journalized and will become the judgment and order of the
court pursuant to App.R. 22 (E) unless a motion for reconsideration
with supporting brief, per App.R. 26(A), is filed within ten (10)
days of the announcement of the court's decision. The time period
for review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court's announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section
2(A) (1) .
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