
[Cite as State v. Sims, 2004-Ohio-4089.] 
 
 
 
 
 
 COURT OF APPEALS OF OHIO, EIGHTH DISTRICT 
 
 COUNTY OF CUYAHOGA 
 
 NO. 83618 
 
 
 
STATE OF OHIO      : 

  :         JOURNAL ENTRY 
Plaintiff-Appellant   :      

  :          and 
-vs-       : 

  :            OPINION 
CURTIS SIMS      : 

  : 
Defendant-Appellee    : 

  : 
 
 
DATE OF ANNOUNCEMENT            AUGUST 5, 2004          
OF DECISION: 
 
CHARACTER OF PROCEEDING:    Criminal appeal from 

  Common Pleas Court 
  Case No. CR-435872 

 
JUDGMENT:       Affirmed. 
 
DATE OF JOURNALIZATION:                                    
 
APPEARANCE: 
 
For Plaintiff-Appellant:    WILLIAM D. MASON      

  Cuyahoga County Prosecutor 
  DIANE SMILANICK 
  Assistant County Prosecutor 
  8th Floor Justice Center 
  1200 Ontario Street 
  Cleveland, Ohio 44113 

 
For Defendant-Appellee:    ROBERT L. TOBIK 

  Chief Public Defender 
  JOHN T. MARTIN 
  Assistant Public Defender 
  1200 West Third Street 



  100 Lakeside Place 
  Cleveland, Ohio 44113 

 
 
 PATRICIA ANN BLACKMON, P.J. 

{¶1} Appellant State of Ohio appeals the decision of the trial 

court granting appellee Curtis Sims’s motion to suppress.  The 

State assigns the following error for our review: 

{¶2} “I. The trial court erred in granting appellee’s motion 

to suppress evidence.” 

{¶3} Having reviewed the record and the legal arguments of the 

parties, we affirm the trial court’s judgment.  The apposite facts 

follow. 

{¶4} On April 4, 2003, the Cuyahoga Grand Jury indicted 

appellee Curtis Sims for two counts of drug possession.  Curtis 

filed a motion to suppress and on October 2, 2003, the trial court 

conducted a hearing. 

{¶5} At the hearing, only Officer Brian Carney testified.   

The testimony disclosed the following: 

{¶6} When Brian Carney and his partner observed a row of 

vehicles on Continental Avenue illegally parked at 5:00 a.m., they 

planned to issue parking tickets to each vehicle.  They approached 

the first vehicle parked in front of 11825 Continental Avenue, a 

well-known drug house.  Carney, in the past made several drug 

arrests at that house.  He described it as a “very horrible house.”  

{¶7} When they approached the car, Curtis Sims exited the 

house and entered on the passenger side of the vehicle in question. 

 Carney’s partner proceeded to issue the driver a ticket and Carney 



approached the passenger side.  He observed Sims “making all kinds 

of furtive movements and reaching into his left front pocket.”  

Carney stated “I thought he might have been reaching for a gun 

since guns and drugs go together.”  He asked Sims to show his 

hands.  Sims did not and Carney ordered him out of the car.  In 

response to the prosecutor’s question “what do you do with him,” 

Carney stated “I patted him down for safety, officer safety reasons 

to see if he had a gun on him.”  While patting him down, Carney 

felt the “crack cocaine pipe” in Sims’s left front pocket.  He 

arrested Sims for violating state drug laws. 

{¶8} On cross examination, Carney responded as follows: 

{¶9} What kind of car was it? 

{¶10} I can’t remember that.  It was in February. 

{¶11} Well, did you put it in your report the car that you 

pulled him out of? 

{¶12} No, that was my mistake.  I should have done that. 

{¶13} That was your mistake? 

{¶14} Yes, sir. 

{¶15} It is a mistake because there was no basis for stopping 

Mr. Sims? 

{¶16} We weren’t trying to stop Mr. Sims.  We were issuing 

parking tickets. 

{¶17} Carney maintained he thought Sims was reaching for a 

weapon.  Later, defense counsel asked if any other crimes occurred 

other than the parking violations and Carney replied, none. 



{¶18} Defense counsel asked Carney about Sims’s hands.  Carney 

replied he observed nothing.  Carney admitted that Sims’s behavior 

was not usual, “just made him very nervous.” 

{¶19} The following exchange took place: 

{¶20} What is this jumping around you claim he was doing? 

{¶21} Just reaching into his left pocket when I approached the 

vehicle. 

{¶22} The officer then testified the vehicle was not under 

surveillance.  The officer ordered Sims to show his hands and when 

he failed to do so, he was ordered out of the car and searched. 

{¶23} After the hearing, the trial court granted Sims’s motion 

and the State appealed.  The State argues the trial court committed 

reversible error when it granted Sims’s motion.  We disagree. 

{¶24} The trial court held that the initial intrusion by the 

officers was unjust and unreasonable and in violation of the Fourth 

Amendment to the United States Constitution.  The trial court felt 

the initial intrusion excessive.  The trial court found the 

officers were not approaching the vehicle because of drugs or 

weapons, but were issuing parking tickets.  This reach beyond the 

traffic ticket seemed unreasonable to the Court. 

{¶25} We, too, are concerned with the initial intrusion and are 

not persuaded by the officer’s furtive movement explanation.  A 

police officer is not obliged to seize every person he sees or 

questions on the street.1  We acknowledge that the Ohio Supreme 

                                                 
1Sibron v. New York (1968), 392 U.S. 40. 



Court historically has held that the standard of review is totality 

of circumstances and it is the officer’s belief of wrongdoing.2  

However, Terry v. Ohio3 requires the officer to articulate a 

reasonable set of facts and circumstances to justify the intrusion. 

 The officer must act reasonably. 

{¶26} Here, the officer saw Sims exit a known drug house and 

enter the vehicle.  The officer’s partner was ticketing the driver. 

 From these facts, it appears that the sole reason for focusing on 

Sims was the fact that he had exited a known drug house in the 

early morning. 

{¶27} The officer does state that this was a dangerous place; 

he suspected drugs and drugs and weapons go together.  

Consequently, Sims jumping around in the vehicle led him to seize 

him for purposes of a pat-down search.  The trial court felt the 

officer’s reaction unreasonable in light of the totality of the 

circumstances.  The trial court pointed out that the officer was 

issuing traffic tickets and not investigating.  We agree with the 

trial court.   As such, the intrusion was unreasonable and we do 

not reach the “plain feel” exception raised in Minnesota v. 

Dickerson.4  Accordingly, we overrule the prosecutor’s assigned 

error. 

Judgment affirmed. 

                                                 
2State v. Bobo (1988), 37 Ohio St.3d 177. 

3(1968), 392 U.S. 1 

4(U.S. 1993), 508 U.S. 366 



 

 

 

 

 

 

 

 

 

 

 It is ordered that appellee recover of appellant its 

costs herein taxed. 

 The Court finds there were reasonable grounds for this 

appeal. 

 It is ordered that a special mandate issue out of this 

Court directing the Common Pleas Court to carry this judgment 

into execution.  The defendant's conviction having been 

affirmed, any bail pending appeal is terminated.  Case 

remanded to the trial court for execution of sentence. 

 A certified copy of this entry shall constitute the 

mandate pursuant to Rule 27 of the Rules of Appellate 

Procedure.  

ANN DYKE, J., CONCURS;                  

FRANK D. CELEBREZZE, JR., J., DISSENTS, 
(SEE ATTACHED DISSENTING OPINION.)      

 
 

FRANK D. CELEBREZZE, JR., J., DISSENTING. 



{¶28} I respectfully dissent from the majority opinion.  Under 

Terry v. Ohio (1968), 391 U.S. 1, 88 S.Ct. 1868, a police officer 

may stop and investigate unusual behavior, even without probable 

cause to arrest, if he has sufficient evidence to reasonably 

conclude that criminal activity is afoot.  The officer “must be 

able to point to specific and articulable facts which, taken 

together with rational inferences from those facts, reasonably 

warrant the intrusion.”  Id. at 21.  An investigatory stop “must be 

justified by some objective manifestation that the person stopped 

is, or is about to be, engaged in criminal activity.”  United 

States v. Cortez (1981), 449 U.S. 411, 417, 101 S.Ct. 690.  

Further, it is well settled that where “an initial intrusion by 

police officers is lawful, an incriminating object that comes into 

plain view during that intrusion may be preserved without a 

warrant.”  State v. Rogers (May 21, 1998), Cuyahoga App. Nos. 

72736, 72737. 

{¶29} In the instant case, the police officers involved were 

writing parking tickets on a street with which they are familiar, 

at 5:00 a.m., and witnessed defendant emerging from a house they 

know to be a “crack house,” based on their experience in that area. 

 Defendant then got into the passenger side of a car parked on a 

street.  When the officers approached the car, the defendant 

refused to comply with their request to show his hands.  One of the 

officers further testified that the defendant was making “furtive 

movements,” which could have been interpreted as scrambling for a 

weapon or hiding illegal substances. 
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{¶30} Regardless of the fact that the defendant was not the 

driver of the car, it seems reasonable that the officers developed 

suspicion of criminal activity based on the defendant’s actions. 

{¶31} Therefore, in light of the totality of the circumstances, 

see State v. Bobo (1988), 37 Ohio St.3d 177, I believe the trial 

court erred in granting the motion to suppress.  Taken together, 

the location of the defendant’s car, the fact that he emerged from 

a known drug house, and the furtive movements and gestures made 

once inside the car could have given the officers the level of 

suspicion necessary to justify a Terry stop. 

 
 
 
 
 
 
 
 
 
 
 
 

N.B.  This entry is an announcement of the court’s decision. 
See App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22.  This decision 
will be journalized and will become the judgment and order of the 
court pursuant to App.R. 22(E) unless a motion for reconsideration 
with supporting brief, per App.R. 26(A), is filed within ten (10) 
days of the announcement of the court’s decision. The time period 
for review by the Supreme Court of Ohio shall begin to run upon the 
journalization of this court’s announcement of decision by the 
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section 
2(A)(1). 
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