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{11} Defendant appeals his convictions' and sentences for
voluntary manslaughter, aggravated burglary, aggravated robbery,
and kidnapping.
{2} The state's witnesses presented the following account. At
4:30 a.m. on April 17, 2001, Cleveland police officers responded to
a call at the residence 1located at 1723 Burgess Avenue. Once
inside the home, the officers discovered the body of Lori Crawford.
She was 1lying in a pool of blood with her legs bound by an
appliance cord. An autopsy established that Crawford had suffered
22 blunt impact Dblows to her head, 11 stab wounds, and
strangulation. Crawford's death was ruled a homicide by the

Cuyahoga County Coroner's Office.

{3} The day before she was murdered, Crawford, defendant, and
a man named Dennis Johnson were at Gayle Solomon's crack house. 1In
exchange for drugs, Crawford and defendant were selling items taken

from the house where Crawford was living.? Defendant told Johnson

'Defendant was originally indicted on six counts. Counts one
and two charged aggravated murder in violation of R.C. 2903.01.
Both counts carried three felony murder specifications. Count three
charged aggravated burglary in wviolation of R.C. 2911.11. Count
four charged aggravated robbery, R.C. 2911.01. In counts five and
six, defendant was charged with kidnapping in violation of 2905.01.
Before trial, the state dismissed one of the kidnaping charges.
Several counts of the indictment also carried repeat violent
offender and notice of prior conviction specifications.

“The house was owned by Crawford's former boyfriend, Pearman
Jones. He allowed her to stay in the house and use his car even
though they were no longer dating. While living in Pearman's
house, Crawford was dating defendant.
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and Sims that he wanted to have someone to go to Crawford's to take other items so
he could sell them for drugs. That night, defendant was getting high at a friend's house
when he met Larry Porter.

{114} Porter was already high and about to leave when defendant asked him for a
ride to his girlfriend's. Defendant told him he needed a ride because he and his girlfriend
had broken up and he wanted to get some things he had left at her house. Porter agreed
to give defendant a ride.

{15} Through the course of that night and the early morning hours of the next day,
the two men made four stops. At their first stop, the two men got high. The second stop
was at Crawford's where they arrived approximately between 9:00 p.m. and 10:00 p.m.
Porter sat in the car and waited "[sJomewhere around 15 minutes" before defendant
returned. The two men left to get cigarettes. Porter drove defendant to a local
supermarket. When defendant returned to the car, he showed Porter the packs of
cigarettes he had stolen. The two men then drove to another location where defendant
sold the stolen cigarettes for crack cocaine.

{16} They returned to Crawford's and defendant went inside. While Porter waited
in the car, defendant removed a "DVD player or CD and a telephone" from the house.
Porter also helped defendant remove a television from the landing leading to the second
floor of the house. Porter noticed defendant was "edgy" when he returned to the car.
Porter drove defendant to Gayle Solomon's, where defendant sold the items taken from
Crawford's for "drugs and money." Porter estimated the time to be around 5:00 a.m. One
of Crawford's friends discovered her body around 3:15 a.m.

{7} Following a police investigation, defendant was arrested. He pled not guilty

to Crawford's murder and other related offenses. After the state rested its case, defendant
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made a Crim.R. 29 motion for acquittal, which the trial court denied. Defendant did not
present any defense witnesses. Defendant was convicted and sentenced to nine years on
the manslaughter conviction and four years on each of the remaining convictions.
Defendant's sentences were ordered to be served consecutively for a total prison term of
twenty-one years.®

{18} He was granted leave to file a delayed appeal in this court. Defendant
presents the following seven assignments of error for review. Because defendant's
first two assignments of error are related, they are addressed

together.

THE TRIAL COURT ERRED IN DENYING APPELLANT'S MOTION FOR
ACQUITTAL AS TO THE CHARGES WHEN THE STATE FAILED TO PRESENT

SUFFICIENT EVIDENCE THAT APPELLANT WAS CULPABLE.

APPELLANT'S CONVICTIONS ARE AGAINST THE MANIFEST WEIGHT OF
THE EVIDENCE.

{9} Defendant argues the state's evidence against him was not
credible and, therefore, insufficient because it was elicited from
"crack addicts and convicted felons." Defendant's brief on appeal,
p. 18. Defendant also argues that the manifest weight of the

evidence does not support the jury's verdict against him.

Defendant was also sentenced in Case No. 412947, a separate
case in which he pled guilty to attempted robbery. This sentence
was ordered to run concurrent to his sentences in the instant case.
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{10} Crim.R. 29(A) governs motions for acquittal and provides
for a judgment of acquittal "if the evidence is insufficient to
sustain a conviction *** " Crim.R. 29. "An appellate court's
function in reviewing the sufficiency of the evidence to support a
criminal conviction is to examine the evidence admitted at trial to
determine whether such evidence, if believed, would convince the
average mind of the defendant's guilt beyond a reasonable doubt. A
verdict will not be disturbed on appeal unless reasonable minds
could not reach the conclusion reached by the trier of fact." State
v. Watts, Cuyahoga App. No. 82601, 2003-Ohio-6480, citing State v.
Jenks (1991), 61 Ohio St.3d 259, 273, 574 N.E.2d 492. Sufficiency
is a test of adequacy. State v. Thompkins (1997), 78 Ohio St.3d
380, 386-387, 1997 Ohio 52, 678 N.E.2d 541.

In considering a manifest-weight claim, a court, reviewing
the entire record, weighs the evidence and all reasonable
inferences, considers the credibility of witnesses and
determines whether in resolving conflicts in the evidence,
the jury clearly lost its way, and created such a manifest
miscarriage of justice that the conviction must be reversed
and a new trial ordered. The discretionary power to grant a
new trial should be exercised only in the exceptional case
in which the evidence weighs heavily against the conviction.

{11} State v. Braden, 98 Ohio St.3d 354, 2003-Ohio-1325, 785
N.E.2d 439, at 954.

{112} “When a court of appeals reverses a judgment of a trial court on the basis
that the verdict is against the weight of the evidence, the appellate court sits as a

*»thirteenth juror’ 7 * and disagrees with the factfinder’s resolution of the conflicting



_6_
testimony.” State v. Thompkins (1997), 78 Ohio St.3d 380, 387, citing Tibbs v. Florida

(1982) 457 U.S. 31, at 42.

{113} In the instant case, defendant was convicted of voluntary manslaughter,
aggravated burglary, aggravated robbery, and kidnapping. R.C. 2903.03 (A) defines
"voluntary manslaughter" as follows:

No person, while under the influence of sudden passion or in

a sudden fit of rage, either of which is brought on by

serious provocation occasioned by the wvictim that is

reasonably sufficient to incite the person into using deadly

force, shall knowingly cause the death of another ***,

{14} Before charging a Jjury on the offense of voluntary
manslaughter, the trial court must determine "whether evidence of
reasonably sufficient provocation occasioned by the victim has been
presented to warrant such an instruction." State v. Shane (1992),
63 Ohio St.3d 630, 590 N.E.2d 272, paragraph one of the syllabus.
"For provocation to be reasonably sufficient, it must be sufficient
to arouse the passions of an ordinary person beyond the power of
his or her control." Id. at 635, 590 N.E.2d 272." State v. Braden,

98 Ohio St.3d 354, 2003-Ohio-1325, 785 N.E.2d 439, at 4967 and 68.

{15} R.C. 2911.11(A) (1) defines aggravated burglary, in

relevant part, as follows:

No person, by force, stealth, or deception, shall trespass
in an occupied structure or in a separately secured or
separately occupied portion of an occupied structure, when
another person other than an accomplice of the offender is
present, with purpose to commit in the structure or in the
separately secured or separately occupied portion of the
structure any criminal offense, if any of the following
apply:



The offender inflicts, or attempts or threatens to inflict
physical harm on another **#*,

Aggravated robbery is defined in R.C. 2911.01(A):

No person, in attempting or committing a theft offense, as
defined in section 2913.01 of the Revised Code, or in
fleeing immediately after the attempt or offense, shall do

any of the following:

Have a deadly weapon on or about the offender's person or
under the offender's control and either display the weapon,
brandish it, indicate that the offender possesses it, or use
it;

Have a dangerous ordnance on or about the offender's person
or under the offender's control;

Inflict, or attempt to inflict, serious physical harm on

another.

{116} R.C. 2905.01(A) defines kidnapping as follows:

No person, by force, threat, or deception, or, in the case
of a wvictim under the age of thirteen or mentally
incompetent, by any means, shall remove another from the
place where the other person is found or restrain the
liberty of the other person, for any of the following
purposes:

To hold for ransom, or as a shield or hostage;

To facilitate the commission of any felony or £flight
thereafter;

To terrorize, or to inflict serious physical harm on the
victim or another ***.
{17} In the case at bar, defendant first argues that the

witnesses who testified against him were not credible and,

therefore, his Crim.R. 29 motion for acquittal should have been
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granted by the trial court. Second, defendant claims the overall
weight of the state's evidence against him does not support any of
his convictions. We disagree. The state's witnesses provided
substantial evidence of Crawford's murder, along with details that
incriminate defendant, including defendant's admission of the

murder.

{118} Johnson's testimony about the events at Gayle Solomon's house the day
before Crawford was murdered is unrebutted and directly contradicts defendant's
statement to police that he last saw Crawford on April 13th, four days before she was
killed. Johnson said he was at Gayle Solomon's crack house and heard defendant making
a deal to sell Sims items from Crawford's house in exchange for drugs. Johnson heard
defendant saying he wanted someone to go to Crawford's to "get the stuff, TV's and stuff
out." Johnson stated that Sims "said he was going to buy it."

{119} Not only did Johnson's testimony lay the foundation for defendant's theft
motive, it also established a time-line of events for the jury to assess. Johnson's testimony
is consistent with other witnesses and the events they described in the hours leading to
Crawford's murder.

{120} Porter, a convicted felon, testified not only that for about 12 hours or so he
drove defendant to various places, as well as to and from Crawford's, but also that
defendant took the items from Crawford's and then dropped them off at Gayle Solomon's.
Porter testified that defendant made four calls to Porter's cell phone the night Crawford was
killed. Detective Garisek testified the police traced those calls and they were made from

Crawford's house.
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{21} Gayle Solomon's testimony confirms the time frame described by both
Johnson and Porter regarding the hours before and after Crawford's death. She also
confirms that defendant and Porter delivered a TV, DVD, and other items to her house in
the early morning hours of April 17, 2001.

{122} Collins and Lips confirm the sequence of events described by Porter. On the
16th, Lips and Collins were with Crawford in her home. When both men left, Crawford was
still alive. Lips returned to the house later and then left again at 9:30 p.m. When Collins
returned to Crawford's and found the downstairs door was open, he went to get Lips. Both
men returned to Crawford's, where they discovered her body, and called police around
4:30 a.m.

{1123} Police Officer Hawkins' testimony supports Collins' recollection of the events
and time frame on the 16th. Hawkins testified he and his partner were dispatched to
Crawford's address about "4:16 a.m." Hawkins described how bloody the apartment was
when they found Crawford's body. This testimony is consistent with what defendant told
Reginald Ballard, namely that he was upset because blood had spattered on an expensive
pair of shoes he was wearing.

{124} Porter, Collins, Lips, and Solomon all testified to essentially the same time
frame of events the night of the 16th and the early morning hours of April 17, 2001. The
testimony of these witnesses establishes that Crawford was murdered sometime between
9:30 p.m. on the 16th and 4:30 a.m. on the 17th. Porter's testimony, moreover, puts
defendant at Crawford's during those same hours.

{25} Even more incriminating is the evidence of Ballard, who told the jury that
defendant admitted to killing Crawford. Ballard is an admitted felon and drug addict. He

provided details, however, that defendant relayed to him---details that correspond with
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other evidence in the case. For example, Ballard's testimony corresponds with that of
Porter and Solomon. All three described defendant as driving around with "Larry,"
"stopping in and out of the house, getting little bits of pieces of stuff to go and buy crack."
This evidence belies defendant's statements to police that he did not know Porter.

{126} Defendant told Ballard about stealing cigarettes to get crack. He also told
Ballard how he had made Porter park a few houses down on one of their trips to
Crawford's house. Ballard's testimony supports many of the details Porter describes.

{127} Ballard told the jury defendant's explanation for killing Crawford. Ballard
testified that defendant told him he and Crawford had an argument and that she had
pushed him. Crawford had pushed him once before and he told her if she ever hit him
again he would kill her. This evidence supports the jury finding that defendant was either
under the influence of "sudden passion or in a sudden fit of rage, either
of which [was] brought on by serious provocation occasioned by the
victim." Ballard's testimony also confirms that of Porter and Detective Garisek that
defendant had made calls from Crawford's house to Porter's cell phone.

{128} We conclude that the evidence admitted at trial against

defendant was sufficient to overcome a motion to acquit under

Crim.R. 29.

{129} Moreover, from the same analysis above under the

sufficiency of the evidence, we conclude, this time, however, as
the "thirteenth juror," weighingthe evidence and all reasonable inferences and
considering the credibility of the state's witnesses, the jury did not lose its way in convicting

defendant of the crimes charged against him. We find the convictions were supported by



the manifest weight of the evidence. Accordingly, defendant's first and second
assignments of error are overruled.

IIT. THE TRIAL COURT ERRED BY IMPROPERLY INSTRUCTING THE
JURY DURING VOIR DIRE WHICH DENIED APPELLANT'S RIGHT TO A
FAIR TRIAL.

{130} Defendant argues that his right to a fair trial was
denied

{31} because the court used the term "jailhouse snitch" when
it asked

{132} the following questions to one juror.

THE COURT: Would you be able to listen to the testimony of
a police or peace officer and use the same tests of
credibility as any other witness?

JUROR NO. 15: Yes.

THE COURT: Does the same hold true with jailhouse snitches;

would you test that person's credibility the same as other

witnesses?

{133} "Tlhe scope of voir dire is left to the discretion of the
trial court. State v. Lundgren (1995) 73 Ohio St.3d 474, 481, 653
N.E.2d 304. "[D]eference must be paid to the trial judge who sees
and hears the juror." Braden at Y41, citing Wainwright v. Witt
(1985), 469 U.S. 412, 426, 105 S.Ct. 844, 83 L.Ed.2d 841. During
voir dire the judgment of the trial court will not be reversed
absent an abuse of discretion. An abuse of discretion connotes an
attitude on the part of the court that is unreasonable, arbitrary,

or unconscionable. State v. Lamar (Aug. 13, 1998), Lawrence App.



No. 95CA31, 1998 Ohio App. LEXIS 3881, at *16 and *17, citing State
v. Adams (1980), 62 Ohio St.2d 151, 157, 404 N.E.2d 144.

{134} As an example of improper instruction, defendant cites to the following inquiry

by the court during voir dire:

THE COURT: Would you be able to listen to the testimony of a police
officer or peace officer and use the same tests of credibility as any other
witness?

JUROR NO. 15:  Yes.

THE COURT: Does the same hold true with jailhouse snitches; would
you test that person’s credibility the same as other witnesses?

{135} Defendant argues that the trial court’ s inquiry as to whether one of the jurors
could test the credibility of “jailhouse snitches” “the same as other withesses” improperly
implied that such testimony “should be viewed by the jury with “other than grave suspicion
and weighed” other than “with great caution.” Defendant’s brief on appeal at p. 22.

{1136} We disagree with this interpretation of the trial court’ s statement. The trial
judge implied only that the witness was to test the credibility of all withesses, both police
and snitches. Asking whether a juror can test credibility no matter who the witness is, is a
fair question. The court never specified what kind of test was to be used. Moreover, the
use of such a derogatory term as “jailhouse snitches”—no matter what question was
asked—in itself introduces such a negative introduction to the witness that the state would
have more of a reason to object than the defense.

{1137} We find that the court’s reference to judging the credibility of “jailhouse
snitches” did not deprive defendant of a fair trial. Accordingly. we conclude that the
court’ s inquiry did not constitute an abuse of discretion. Defendant’ s third assignment of

error lacks merit.



IV. THE TRIAL COURT ERRED IN NOT GRANTING A MISTRIAL AFTER A
WITNESS MADE AN IMPROPER STATEMENT.

{138} Defendant objects that Reginald Ballard referred to the
fact that he and defendant "did time together." Defendant's brief
on appeal at p. 22. According to defendant, this reference was an
improper statement that would require the court to grant his motion
for a mistrial. We disagree.

{139} The grant or denial of an order of mistrial lies within
the sound discretion of the trial court. State v. Glover (1988),
35 Ohio St.3d 18, 517 N.E.2d 900. Moreover, mistrials need be
declared only when the ends of justice so require and a fair trial
is no longer possible. State v. Franklin (1991), 62 Ohio St.3d 118,
580 N.E.2d 1. "An appellate court will not disturb the exercise of
that discretion absent a showing that the accused has suffered
material prejudice." State v. Sage (1987), 31 Ohio St.3d 173, 182,

510 N.E.2d 343, 350.

{40} In this case, defendant contends Ballard's statement
improperly introduced defendant's prior criminal record. We note
first that the trial court suggested a curative instruction on

Ballard's comment but defendant declined the offer.

{41} Even without defendant's consent to continue without a
curative instruction, we find no "material prejudice." The comment
was fleeting and entirely unsolicited by the state. Considering
the comment in light of the overwhelming evidence adduced at trial,

we conclude defendant did not suffer any material prejudice and,
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therefore, he was not denied a fair trial. Because the trial court
did not abuse its discretion in denying the motion for a mistrial,
defendant's fourth assignment of error is overruled.
V. APPELLANT WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL AS
GUARANTEED BY SECTION 11, ARTICLE VIII, OF THE OHIO
CONSTITUTION AND THE SIXTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION WHEN COUNSEL FAILED TO REQUEST A
JURY INSTRUCTION ON CREDIBILITY WITH RESPECT TO WITNESSES

WITH PRIOR CONVICTIONS.

{42} In this assignment of error, defendant argues he was
denied effective counsel because his attorney did not request a
specific jury instruction on the credibility of witnesses with
prior convictions. We reject this claim because the trial court

provided an instruction on the credibility of all witnesses.

{43} In order to substantiate a claim of ineffective
assistance of counsel, the appellant is required to demonstrate
that: 1) the performance of defense counsel was seriously flawed
and deficient; and 2) the result of the appellant's trial or legal
proceeding would have been different had defense counsel provided
proper representation. State v. West, Cuyahoga App. No. 82579,
2003-0Ohio-7067, citing Strickland v. Washington (1984), 466 U.S.
668, 80 L. Ed.2d 674, 104 S.Ct. 2052.

{44} "Accordingly, to show that a defendant has been

prejudiced by counsel's deficient performance, the defendant must

prove that there exists a reasonable probability that, were it not
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for counsel's errors, the result of the trial would have been

different." State v. Bradley (1989), 42 Ohio St.3d 136, 141, 142,
538 N.E.2d 373.

{45} In the instant matter, the trial court instructed the

jury:

*** in determining the credibility of the witnesses, you
should consider the interest or bias the witness has in the
outcome of the verdict; his appearance, manner and demeanor
while testifying before you; candor and frankness; the
consistency of his or her testimony with other known facts
in this case; accuracy of memory or inaccuracy of memory;
intelligence or lack thereof; the reasonableness of the
testimony; the opportunity the witness had to see or hear or
know the truth of the facts and circumstances concerning the
things to which he or she has testified, and any and all
other facts and circumstances surrounding the testimony
which, in your judgment, would add or detract from the
credibility or weight of the testimony.

{146} Tr. 2871. The record also includes the court's
instruction on witness credibility during voir dire. That
instruction is as follows:

*** As jurors you have the sole and exclusive duty to decide
the credibility of the witnesses who will testify in this
case, which simply means that it is you who must decide
whether to believe or disbelieve a particular witness. In
determining these questions, you will apply the tests of
truthfulness which you apply in your daily 1lives. These
tests include the appearance of each witness on the stand,
his or her manner of testifying, the reasonableness of the
testimony, the opportunity that the witness had to see,
hear, and know the things concerning which he or she
testified; his or her accuracy of memory; frankness or lack
of it; intelligence, interest, and bias, if any together
with all of the facts and circumstances surrounding the
testimony.

Applying these tests, you will assign to the testimony of
each witness such weight as you deem proper. You are not
required to believe the testimony of any witness simply



because it was given under oath. You may believe or
disbelieve all or any part of the testimony of any witness.

{747} Tr. 1218-1219.

{148} In addition to these instructions, defendant maintains
that his attorney should have requested the following instruction:

Evidence was received that a witness or witnesses were
convicted of (describe prior conviction). If you find that a
witness or witnesses were convicted of (describe prior
conviction), you may consider that evidence only for the
purpose of testing the witnesses'
(credibility) (believability) and the weight to be given the
witnesses' testimony.

{149} Ohio Jury Instruction 402.61. Defendant claims this
instruction "would have required the Jjury to more carefully
consider the credibility of the witnesses *** [who] had prior
criminal convictions." Emphasis added. Defendant's brief on
appeal at p. 24.

{50} We disagree that such an instruction was required. This
instruction is designed to separate inferences as to credibility
from other inferences such as guilt. Where credibility is the only
issue, this instruction is unnecessary.

{51} Moreover, defendant's proposed instruction does not carry
the cautionary tenor defendant claims. It does not advise the jury
to be wary of the truthfulness of testimony given by someone with
prior convictions, nor should it. The instruction charges the jury
to use a witness's prior conviction only for purposes of assessing

that particular witness's credibility or the weight to be given
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that testimony. The same test for credibility, however, applies to
all witnesses.

{52} Further, between the two instructions given by the court
on witness credibility, defendant's attorney conducted lengthy
cross-examination of each of the state's witnesses, who admitted
having criminal records. As pointed out by defendant, some of
those witnesses were either impeached with prior inconsistent
statements or admitted to making false statements to police during
the 1initial investigation of Crawford's murder. Defendant's
vigorous cross-examination gave the jury every opportunity to weigh
each witness's credibility against the testimony of others as to
defendant's guilt.

{53} After the jurors were impaneled, the court instructed
them about how to assess the credibility of each witness. The
court's instruction is, in part, as follows:

*** Ag jurors you have the sole and exclusive duty to decide
the credibility of the witnesses who will testify in this
case, which simply means that it is you who must decide
whether to believe or disbelieve a particular witness.

* % %

*** you will assign to the testimony of each witness such
weight as you deem proper. You are not required to believe
the testimony of any witness simply because it was given
under oath. You may believe or disbelieve all or any part
of the testimony of any witness.

{54} Tr. 1218-1219. The court reiterated this instruction at
the end of the case just before they began deliberations. Tr.

2870-2871.
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{55} From the record before this court, we conclude the jurors
were amply and correctly instructed on witness credibility. They
also had the opportunity to hear any inconsistencies in witness
testimony and to observe each witness's demeanor while testifying

on direct and cross-examination.

{56} Finally, defendant does not explain how he has been
prejudiced by his counsel's failure to request the specific
instruction he suggests. There is no evidence that a reasonable
probability exists that defendant's proposed instruction would have
changed the outcome of his trial. Defendant's fifth assignment of
error fails and is overruled.

THE TRIAL COURT ERRED BY ORDERING CONVICTIONS FOR SEPARATE

COUNTS TO BE SERVED CONSECUTIVELY BECAUSE THE OFFENSES ARE

ALLIED OFFENSES PURSUANT TO R.C. 2941.25 AND THEY ARE PART

OF THE SAME TRANSACTION UNDER R.C. 2929.14.

{57} Defendant argues that the <crimes of voluntary
manslaughter,® aggravated burglary, aggravated zrobbery and
kidnapping are allied offenses and, therefore, he should not have
received consecutive sentences for each offense. R.C. 2941.25
provides:

Where the same conduct by defendant can be construed to
constitute two or more allied offenses of similar import,
the indictment or information may contain counts for all

‘A lesser included offense of aggravated murder. See State v.
Benge (1996), 75 Ohio St.3d 136, 140, 1996-Ohio-227, 661 N.E.2d
1019, quoting State v. Deem (1988), 40 Ohio St.3d 205, 533 N.E.2d
294, paragraph two of the syllabus.



such offenses, but the defendant may be convicted of only
one.

Where the defendant's conduct constitutes two or more
offenses of dissimilar import, or where his conduct results
in two or more offenses of the same or similar kind
committed separately or with a separate animus as to each,
the indictment or information may contain counts for all
such offenses, and the defendant may be convicted of all of
them.

{58} In determining whether crimes are allied offenses of
similar import under R.C. 2941.25(A), the court must assess whether
the statutory elements of the crimes correspond to such a degree
that the commission of one crime will result in the commission of
the other. State v. Rance (1999), 85 Ohio St.3d 632, 710 N.E.2d
699. If the elements correspond, the defendant may not be
convicted of Dboth unless the court finds that the defendant
committed the crimes separately or with separate animus. Id. The
defendant has the burden of establishing that two offenses are
allied. State v. Banks, Cuyahoga App. Nos. 81679, 81680, 2003-Ohio-
1530.

{159} Relevant to this appeal are R.C. 2903.03(A7A), voluntary
manslaughter, R.C. 2911.11(A) (1), aggravated Dburglary, R.C.
2911.01, aggravated robbery, and R.C. 2905.01, kidnapping.

Comparing the elements of these statutes, we conclude that each



offense requires proof of an additional fact that the other does

not.

{160} The voluntary manslaughter charge requires proof that
defendant, while under the influence of sudden passion or in a
sudden fit of rage, knowingly caused the death of Crawford. The
aggravated burglary charge requires proof that defendant trespassed
onto Crawford's property with the purpose to commit a crime.
Aggravated robbery requires proof that defendant inflicted serious
physical harm upon Crawford. And kidnapping requires proof that
defendant restrained Crawford's 1liberty. Each of the crimes
require proof of an element not included in the others.
Accordingly, voluntary manslaughter, aggravated burglary,
aggravated robbery and kidnaping are distinguishable because the
elements do not correspond to such a degree that the commission of
one will result in the commission of the other.

{161} Because the offenses are not allied offenses of similar
import, we find no error in the court’s judgment. Accordingly,
Assignment of Error No. VI is without merit.

THE TRIAL COURT ERRED BY ORDERING CONSECUTIVE SENTENCES

WITHOUT MAKING THE APPROPRIATE FINDINGS REQUIRED BY R.C.

2929.14 (e) (4) .

{162} Defendant asserts that before the trial court sentenced
him to consecutive terms, it failed to make the findings required
by R.C. 2929.14(E) (4). R.C. 2929.14(E) (4), in relevant part,

provides:



The court must find that consecutive sentences are: (1)
necessary to protect the public from future crime or to
punish the offender; (2) not disproportionate to the
seriousness of the defendant's conduct or to the danger the
defendant poses to the public; and (3) one of the following
applies: (a) the offender committed the offenses while
awaiting trial or sentencing, wunder sanction or under
post-release control; (b) the harm caused by the multiple
offenses was so great or unusual that a single prison term
would not adequately reflect the seriousness of his offense;
or (c) the offender's criminal history demonstrates that
consecutive sentences are necessary to protect the public
from future crime.

{63} See State v. Weaver, Cuyahoga App. No. 82144, 2003-Ohio-
6159. R.C. 2929.14 (E) (4) does not require the court to recite
the exact words of the statute so long as the required statutory
findings are discernible from the record. R.C. 2929.19(B) (2) (c);
State v. Casalicchio (June 12, 2003), Cuyahoga App. No. 82216,
2003-0Ohio-3028. Moreover, "pursuant to R.C. 2929.14(E) (4) and
2929.19(B) (2) (c), when imposing consecutive sentences, a trial
court is required to make the statutorily enumerated findings and
give reasons supporting those findings at the sentencing hearing."

{64} State v. Comer, 99 Ohio St.3d 463, 468, 2003-Ohio-4165,
793 N.E.2d 473.

{65} In the case at bar, the sentencing transcript includes

the following statements by the court.

The court finds that pursuant to Ohio Revised Code Section 2929.14(E)(4)
and 2929.19(B)(2)(c)), that the defendant is required to serve these prison
terms consecutively because the consecutive service is necessary to
protect the public from future crime, and that consecutive sentences are
not disproportionate to the seriousness of the offender’s conduct and to
the danger the offender poses to the public.



The reason for these findings are that the defendant previously served
terms in prison of 5to 15 years in Case Number 212402 for robbery with an
additional specification, six months in Case Number 408613 for receiving
stolen property and six months in Case 2001051277 for receiving stolen
property and forgery.

Just prior to starting his sentence in Case Number 408613, on April 17th,
2001, the defendant kidnapped, robbed and burglarized the home of his
then girlfriend, Lori Crawford. During the commission of these crimes he
killed Ms. Crawford by bludgeoning the back of her head 22 times with a
blunt instrument, fracturing her skull in numerous places and caused fatal
brain injuries. In addition, the defendant stabbed Ms. Crawford 11 timesin
her back and on the inner part of her right breast, and on her right hand.
Finally, the defendant also strangled Ms. Crawford with what appears to be
an electrical cord. Some, if not all, of these injuries were inflicted while the
victim’s legs were tied with a cord from an electrical heater.

The Court further finds, pursuant to Ohio Revised Code Section
2929.14(E)(4)(a), that the defendant committed the multiple offenses that
make up these cases while on bond preparing to serve his sentences in
Case Numbers 408613 and 20011051277 for the prior offenses the Court
has previously mentioned.

Moreover, pursuant to Ohio Revised Code Section 2929.14(E)(4)(c), the
defendant’s history of criminal conduct demonstrates that consecutive
sentences are necessary to protect the public from future crime by the
defendant.

The reason for this finding is, that despite being incarcerated in two
separate cases for 5to 25 years and 9to 15 years, as previously stated, the
defendant, while preparing to serve two more prison sentences in the
cases mentioned above, committed the acts of voluntary manslaughter,
aggravated burglary, aggravated robbery and kidnapping, as earlier stated,
resulting in the untimely death of Lori Crawford.

{66} Tr. 2951-2953.
{167} The trial court found that defendant had previously been
incarcerated and committed the crimes against Crawford while he
was out on bond. R.C. 2929.14(E) (4) (a). This finding corresponds
to the necessity of protecting the public from future crime. R.C.

2929.14 (E) (4) . The court also found that consecutive terms were



not disproportionate to the seriousness of the defendant's conduct

because of the heinous and gruesome nature of the crime: that is,

she was tied up, strangled, and bludgeoned.

{68} On the record before this court, we conclude the court
sufficiently stated its findings and reasons in support. The trial
court, therefore, did not err 1in sentencing defendant to
consecutive terms of incarceration. Accordingly, defendant's
seventh assignment of error is overruled.

Judgment accordingly.

It is ordered that appellee recover of appellant its costs
herein taxed.

The court finds there were reasonable grounds for this
appeal.

It is ordered that a special mandate issue out of this court
directing the Common Pleas Court to carry this judgment into
execution. The defendant's conviction having been affirmed, any
bail pending appeal is terminated. Case remanded to the trial
court for execution of sentence.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.

ANNE L. KILBANE, P.J., AND

SEAN C. GALLAGHER, J., CONCUR.




DIANE KARPINSKI
JUDGE

N.B. This entry is an announcement of the court's decision.

See App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision
will be journalized and will become the judgment and order of the
court pursuant to App.R. 22(E) unless a motion for reconsidera-
tion with supporting brief, per App.R. 26(A), is filed within ten
(10) days of the announcement of the court's decision. The time
period for review by the Supreme Court of Ohio shall begin to run
upon the journalization of this court's announcement of decision
by the clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II,
Section 2(A) (1).
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