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{11} This is an appeal from the trial court’s decision granting summary judgment
to appellees. Appellee Rolf Waschpusch (“Waschpusch”), a recreational motorcycle
enthusiast, contacted his friend, appellee Carl Brunello (“Brunello”), to assist him in
custom-building a motorcycle for his personal use. Brunello is also a recreational
motorcycle enthusiast. Waschpusch drove down to Florida to pick up a rolling chassis that
was manufactured by appellee Sundance Components, Inc. (“Sundance”) and brought the
frame back to Ohio to custom-build the motorcycle at Brunello’s house. Waschpusch and

Brunello worked on the motorcycle in Brunello’s backyard, driveway, and garage.



{2} Once the motorcycle was finished, Waschpusch rode it and put
approximately 500 miles onto it. When the weather turned colder, he stopped riding the
motorcycle. Waschpusch noticed, however, that Brunello had a bigger and, in
Waschpusch’s mind, better custom-made motorcycle. Waschpusch approached Brunello
about selling the better motorcycle to him. Brunello told Waschpusch that he should sell
his motorcycle and use the proceeds from the sale toward the purchase of Brunello’s
motorcycle.

{13} Waschpusch did just that. He sold his motorcycle to appellant Ralph
Sheppard (“Sheppard”). The motorcycle was in the repair shop of appellee
Revolution/RPM, Inc. (“RPM?”) at the time of the sale because RPM was installing a third
front end on the motorcycle. Because Brunello was going to be the recipient of the
proceeds from the sale of the motorcycle (and Waschpusch was going to receive
Brunello’s motorcycle in exchange), Brunello itemized the receipt and set the price for
Waschpusch’s motorcycle to be purchased by Sheppard. The receipt, prepared on RPM
letterhead, was signed by the owner of RPM, appellee Robert Ipser (“Ipser”), per the
request of Sheppard to enable him to present it to his bank to obtain financing for the
purchase of the motorcycle. The $25,000 cashier’s check, although made payable to
Sheppard and RPM, was endorsed over and made payable to Brunello. The proceeds of
the sale went to Brunello and Brunello’s motorcycle went to Waschpusch. Later, Sheppard
had the Ohio State Highway Patrol issue title for the motorcycle, stating that he assembled
the motorcycle himself.

{114} Approximately one year after Sheppard purchased the motorcycle, the

motorcycle fell apart in two pieces and collapsed while he was riding it with a passenger.



Sheppard noticed that he was having a hard time controlling the motorcycle and it began to
fall apart at the neck of the motorcycle’s frame. Sheppard presented a property damage
claim to his insurance carrier, State Farm, who paid him $30,947.82 for the loss of the
motorcycle. After taking the insurance money, Sheppard purchased the salvage title and
all of the motorcycle parts back from State Farm for $5,000, then sold the various parts,
kept the engine for himself, and had another builder use the engine to build a larger, more
powerful motorcycle for his personal use. Thereafter, Sheppard filed his complaint against
appellees, alleging that the motorcycle was defective and that appellees were strictly liable
for manufacturing and selling the defective motorcycle.

{5} The trial court granted summary judgment to all appellees. With respect to
Sundance (and its owners and shareholders, Robert Horst, Sandra Horst, and Thomas
Horst), the trial court found that Sheppard failed to prove there was a defect in the
motorcycle frame as sold by Sundance, that the alleged defect existed at the time the
product left Sundance, and that the defect was the direct and proximate cause of
Sheppard’s injuries. In so finding, the trial court reasoned that Sundance’s averments in
its affidavit that the motorcycle frame was altered after leaving its possession broke the
causal chain and relieved Sundance of liability. The trial court also held that Sundance
made no warranties, either express or implied, to Sheppard about the motorcycle.

{116} With respect to RPM (and its owner Ipser and his wife, Beth Ipser), the trial
court found that RPM is not a manufacturer nor a supplier under R.C. 2307.71. Also, the
trial court found that RPM had not made any representations or warranties, either express

or implied, to Sheppard as to the condition of the motorcycle.



{7} The trial court also granted summary judgment to Waschpusch, finding that
Waschpusch does not meet the definition of a manufacturer or supplier under R.C.
2307.71 and that because Waschpusch is not a manufacturer or supplier, he cannot be
liable on Sheppard’s claims for breach of warranties.

{18} Further, the trial court granted summary judgment to Brunello, finding that the
evidence revealed that Brunello was not involved in the assembly of the motorcycle’s
frame or neck - the exact part that is indisputably defective - and thus cannot be found to
have been negligent. The trial court also found that Brunello does not meet the definition
of manufacturer or supplier and cannot be found liable on Sheppard’s claims for breach of
warranties.

{19} Sheppard now appeals, citing five assignments of error.

{110} For his first assignment of error, Sheppard contends that the trial court erred
when it found no evidence of a manufacturing defect in the motorcycle. In particular,
Sheppard asserts that he presented expert reports detailing the scientific and technical
causes of the motorcycle’s collapse - all of which opined that the failure in the motorcycle
was a result of improper manufacturing and welding on the steering mechanism and frame.

Further, Sheppard asserts that the trial court should not have accepted Robert Horst’s
affidavit (and in essence disregarded the evidence presented by Sheppard), which stated
that the product was not defective, but fell apart due to two small screw holes that were
placed in the frame after it left Sundance’s hands. Sheppard’s assertions are well-taken.
{11} R.C. 2307.73 provides a cause of action based on product liability when a

product is defective in manufacture as described in R.C. 2307.74. R.C. 2307.74 provides:



{112} “A product is defective in manufacture or construction if, when it left the
control of its manufacturer, it deviated in a material way from the design specifications,
formula, or from otherwise identical units manufactured to the same design specifications,
formula, or performance standards. ***”

{1113} “In Ohio, a plaintiff in such a product liability case bears the burden of
proving: (1) there was, in fact, a defect in the product manufactured and sold by the
defendant; (2) such defect existed at the time the product left the hands of the defendants;
and (3) the defect was the direct and proximate cause of the plaintiff's injuries or loss.”
Bonaker v. H.J. Heinz Co. (1996), 111 Ohio App.3d 569, 572, 676 N.E.2d 940.

{114} Here, a genuine issue of material fact remains as to whether the frame,
manufactured by Sundance, was defective when it left Sundance’s hands or whether the
frame was materially altered and became defective after it left Sundance’s hands.
Sheppard put forth evidence that there was a defect in the product and that the defective
frame was the cause of Sheppard’s injury. There is a dispute of material fact as to
whether the defect existed when the frame left Sundance.

{1115} Reasonable minds could differ as to whether to believe Sheppard’s experts,
who opined that the frame was defective because of improper manufacturing by Sundance,
or Robert Horst’s affidavit that two small screw holes materially altered the frame after it
left Sundance and made it defective. Without more, it cannot be said, based on the
opinions of the experts and the sole counter-affidavit, that Sundance is entitled to judgment
as a matter of law on Sheppard’s claim that the frame, indisputably manufactured by
Sundance, was defective. Thus, the decision of the trial court granting summary judgment

to Sundance, Robert Horst, Sandra Horst, and Thomas Horst is reversed and the genuine



issue of material fact - whether the frame was defective when it left the hands of Sundance
- is remanded.

{116} For his second assignment of error, Sheppard contends that the trial court
erred when it found RPM to be a corporation. In particular, Sheppard argues that RPM is a
sole proprietorship, not filed as a corporation with the Ohio Secretary of State, and cannot
shield itself from liability by claiming it is a corporation. However, Sheppard’s contention is
without merit, as there is no evidence in the record before us that reflects a finding by the
trial court that, in fact, RPM is a corporation. The journal entry granting summary judgment
to RPM did not include a finding that RPM is a corporation. Because the trial court made
no such finding, Sheppard’s second assignment of error is overruled.

{117} Because the analysis of Sheppard’s third and fourth assignments of error is
similar, they will be addressed together. For his third assignment of error, Sheppard
contends that the trial court erred when it found RPM, Brunello, and Waschpusch were not
“suppliers” as defined under Ohio’s strict product liability statutes. For his fourth
assignment of error, Sheppard contends that the trial court failed to hold RPM, Brunello,
and Waschpusch potentially liable as “suppliers” when Sheppard could prove that
Sundance, the manufacturer, was insolvent. Sheppard’s contentions, however, are without
merit.

{1118} First, R.C. 2307.71(l) defines “manufacturer” as follows:

{1119} “(I) *Manufacturer’ means a person engaged in a business to design,
formulate, produce, create, make, construct, assemble, or rebuild a product or a
component of a product.”

{120} “Supplier” is defined in R.C. 2307.71(0) as follows :



{1121} “(O) (1) ‘Supplier’ means, subject to division (O)(2) of this section, either of
the following:

{122} *“(a) A person that, in the course of a business conducted for the purpose,
sells, distributes, leases, prepares, blends, packages, labels, or otherwise participates in
the placing of a product in the stream of commerce;

{1123} “(b) A person that, in the course of a business conducted for the purpose,
installs, repairs, or maintains any aspect of a product that allegedly causes harm.

{1124} “(2) ‘Supplier’ does not include any of the following:

{1125} “(a) A manufacturer;

{1126} “(b) A seller of real property;

{127} *“(c) A provider of professional services who, incidental to a professional
transaction the essence of which is the furnishing of judgment, skill, or services, sells or
uses a product;

{1128} *“(d) Any person who acts only in a financial capacity with respect to the sale
of a product, or who leases a product under a lease arrangement in which the selection,
possession, maintenance, and operation of the product are controlled by a person other
than the lessor.”

{129} Here, there is no evidence that RPM, Brunello, or Waschpusch meets the
definition of “manufacturer” as none of them are “engaged in a business” to create or
custom build motorcycles. RPM is a repair shop, but does not engage in the business of
creating motorcycles. Brunello and Waschpusch are recreational motorcycle enthusiasts
who custom-build motorcycles as a hobby. They have (or had, in the case of Brunello who

is retired) separate full-time jobs. Moreover, there is no dispute that Sundance



manufactured the frame that Waschpusch purchased. Under the definition of R.C.
2307.71(1), Sundance is a manufacturer.

{1130} Moreover, there is no evidence that RPM, Brunello, or Waschpusch meet the
definition of “supplier” as none of them placed the motorcycle or the alleged defective
frame in the stream of commerce. Even if RPM, as a repair shop and the installer of a third
front end onto the motorcycle, qualifies it as a “supplier,” Sheppard failed to show how
RPM'’s installation of a third front end to the motorcycle was negligent. R.C. 2307.78(A)
(subjecting a “supplier” to liability only under a theory of negligence, not strict liability). As
opined by Sheppard’s experts, the defect which allegedly caused Sheppard’s injuries were
the frame, not the front end of the motorcycle.

{131} There is no evidence that Brunello and Waschpusch acted in the course of
business of selling motorcycles when the two “recreational motorcycle enthusiasts” built
the motorcycle, originally for Waschpusch’s use, in Brunello’s garage, driveway, and yard.
There is also no evidence that any of the building or assembling that Brunello or
Waschpusch did failed or caused Sheppard’s accident. Brunello and Waschpusch were
merely “occasional sellers” of the custom-built motorcycle - not ones engaged in the
business of selling motorcycles. Because there is no evidence that RPM, Brunello, and
Waschpusch were “suppliers” under R.C. 2307.71(0), the trial court’s decision granting
summary judgment to them with respect to Sheppard’s strict product liability claims was
proper. Thus, Sheppard’s third assignment of error is overruled.

{1132} Further, R.C. 2307.78(B)(2) provides that a supplier may be held liable as a
manufacturer if “the claimant will be unable to enforce a judgment against the

manufacturer of that product due to actual or asserted insolvency of the manufacturer.”



Sheppard’s argument that he could prove or assert that the manufacturer, Sundance, was
insolvent misses the point because RPM, Brunello, and Waschpusch do not meet the
definition of “supplier.” Without the prerequisite finding that RPM, Brunello, or
Waschpasch are “suppliers,” any evidence that Sundance may be insolvent is immaterial.
Thus, Sheppard’s fourth assignment of error is overruled.

{1133} Finally, Sheppard contends in his fifth assignment of error that the trial court
erred by holding that RPM, Brunello, and Waschpusch were not liable for breaching any
warranties, either implied or express. In particular, Sheppard asserts that because the
motorcycle he purchased was being repaired 80% of the year he had it prior to the
accident, RPM, Brunello, and Waschpusch should be held liable for breaching the warranty
of merchantability and fitness for a particular purpose. However, Sheppard’s contention is
without merit.

{134} Sheppard had to first establish that RPM, Brunello, and Waschpusch were
either manufacturers or sellers of the motorcycles. None were manufacturers, as
discussed in this court’s analysis of Sheppard’s third assignment of error. RPM was not
the seller of the motorcycle, as it did not offer the motorcycle for sale, nor did it receive the
proceeds from the sale. Brunello was also not the seller of the motorcycle, as he did not
offer the motorcycle for sale. Brunello may have received the proceeds of the sale of the
motorcycle (although technically, the proceeds were applied toward the sale of Brunello’s
motorcycle to Waschpusch); however, there is no evidence that Brunello made any
representations to Sheppard about the motorcycle or its roadworthiness. And while
Waschpusch may have received the proceeds (i.e., Brunello’s motorcycle) of the sale,

there is also no evidence that Waschpusch made any representations to Sheppard about



the motorcycle. Because there was no evidence presented by Sheppard that RPM,
Brunello, or Waschpasch made any representations to him regarding the motorcycle,
Sheppard’s fifth assignment of error is overruled. Thus, the trial court did not err in granting
summary judgment to RPM, Brunello, and Waschpasch.

{135} Judgment affirmed in part, reversed in part, and remanded to the trial court

for further proceedings consistent with this opinion.

{136} This cause is affirmed in part, reversed in part, and
remanded for proceedings consistent with this opinion.

{137} It is ordered that the plaintiff-appellant bear all costs

herein taxed.
{38} It is ordered that a special mandate be sent to said
court to carry this judgment into execution.

{39} A certified copy of this entry shall constitute the

mandate pursuant to Rule 27 of the Rules of Appellate Procedure.

MICHAEL J. CORRIGAN
ADMINISTRATIVE JUDGE
ANTHONY O. CALABRESE, JR., J., CONCURS.

FRANK D. CELEBREZZE, JR., J., CONCURS
IN PART AND DISSENTS IN PART WITH
SEPARATE OPINION.

FRANK D. CELEBREZZE, JR., J
DISSENTING IN PART:

., CONCURRING IN PART AND

{40} While I concur with the majority in its assessment of the

first and second assignments of error, I respectfully dissent as to



the remaining assignments. Specifically, I would reverse the trial
court’s grant of summary judgment as to all defendants and remand
for further proceedings.

{41} The trial court concluded that appellees Waschpusch,
Brunello, Ipsers and RPM did not meet the definition under R.C.
2307.01 of “manufacturer” or “supplier” and, therefore, could not
be held 1liable, individually or otherwise, for appellant’s
injuries.

{42} Waschpusch and Brunello testified that they were not in
the business of producing custom cycles and that the assembly of
the cycle in question was only a hobby. However, appellee
Waschpusch also states that he contracted with C & D Custom Cycles,
aka Carl Brunello, to build the custom motorcycle in guestion.
There is evidence that Sundance, which is clearly a “manufacturer”
under the applicable statute, sold the rolling chassis portion of
the motorcycle to “C & D Custom Cycles,” not to Rolf Waschpusch,
even though there was testimony that Waschpusch was the actual
owner of the cycle. Brunello states that his operation was not a
“business,” but he, at some point, printed business cards and held
himself out to be a custom motorcycle builder.

{43} RPM is in the business of repairing and building
motorcycles, and the parties do not dispute that RPM performed
repairs on the motorcycle in guestion. R.C. 2307.71(0) (1) (b)
defines “supplier” as “a person that, in the course of a business

conducted for the purpose *** repairs *** any aspect of a product



that allegedly causes harm,” yet the trial court concluded that RPM
should be protected from liability pursuant to R.C.
2307.71(0) (2) (c¢), which states that a provider of “professional
services, incidental to a professional transaction” cannot be
considered a “supplier.” The evidence presented, however, clearly
characterizes RPM as a motorcycle repair shop, which performed
repairs on the motorcycle in question. While the legislature has
not defined “professional service” relative to this statute, it has
generally been held that a “profession is ‘[a] vocation or
occupation requiring special, wusually advanced, education and
skill; e.g., law or medical professions.’ Black's Law Dictionary
(5 EA.1979), 1089.” Jones v. A-Best Products Co., Cuyahoga App.
No. 81792 at 21, 2003-Ohio-6612. Robert Ipser and RPM were not
involved in this case to provide “professional services,” but to
repair and sell the motorcycle in accordance with their regular
business.

{44} Moreover, the trial court’s own journal entries create a
significant factual conflict. The trial court, in addressing the
motion for summary judgment filed by Brunello, states that “the
undisputed fact is that the subject motorcycle was defective in the
frame and/or neck area, [and that] Brunello was not involved in the
assembly of the motorcycle with respect to the frame and/or neck.”

Yet, in the journal entry pertaining to the motion for summary
judgment filed by Sundance, the court states, “Plaintiff Sheppard

has failed to prove that there was a defect in the motorcycle frame



as sold by Sundance, [and] *** allegations that the motorcycle
frame was altered after leaving Sundance’s possession breaks the

causal chain, and relieves Sundance of liability.”

{1145} The court further states that “defendants RPM and Ipser
did not manufacture, design, or own the motorcycle in question, nor
did they engage in the course of a business conducted for the
purpose of manufacturing or selling motorcycles.” Yet there is
testimony from more than one witness and documentary evidence that
Robert Ipser is a “professional bike builder” and that appellant
returned time and again to RPM for repairs and modifications to the
motorcycle in question. See R.C. 2307.72(0) (1) (b). Because of
RPM’s substantial involvement in the construction of the
motorcycle, exception 2107.72(2) (c) cannot be properly applied, as
discussed above.

{46} Viewing the evidence in the light most favorable to the
appellant,and taking into consideration the plethora of conflicting
testimony and other evidence in this case, there exist genuine
issues of material fact as to whether Waschpusch, Brunello and RPM
should be considered manufacturers or suppliers under the product
liability statute. Reasonable minds could clearly come to more
than one conclusion in this matter.

{147} I would also sustain appellant’s argument that RPM/Ipser,
Waschpusch and Brunello/C&D Custom Cycles are exposed to liability

under Ohio’s supplier liability statute.



{48} The conflicting findings of the trial court highlight the
qguestions of fact that remain in this case -- that is, whether the
motorcycle frame was defective when it was manufactured, whether
the alterations done on the frame after it was delivered to
Waschpusch and Brunello were the cause of the failure, or whether
RPM’s repairs resulted in the frame defect. There are genuine
issues of material fact with respect to the construction and design
of the motorcycle, and reasonable minds could conclude that RPM,
Waschpusch and Brunello may be held liable as manufacturers and/or
suppliers pursuant to R.C. 2307.78(A); thus, the trial court erred
in granting summary judgment.

{49} Ohio's Lemon Law is a remedial "consumer protection
statute which should be 1liberally construed in favor of the
consumer.” LaBonte v. Ford Motor Co. (Oct. 7, 1999), Cuyahoga App.
No. 74855, at 12, quoting General Motors Acceptance Corp. V.
Hollinshead (1995), 105 Ohio App.3d, 17, 22, 663 N.E.2d 663.
Appellant also argues that RPM, Brunello and Waschpusch are liable
for breach of warranty under Ohio’s “Lemon Law,” R.C. 1345.71, et
seq. RPM, Brunello and Waschpusch argue that they do not fit the
definitions of “manufacturer” and/or “distributor” pursuant to
these sections. For purposes of the Lemon Law, “manufacturer” is
defined as “a person who manufactures, assembles, or imports motor
vehicles, including motor homes, but does not mean a person who
only assembles or installs a body, special equipment unit,

finishing trim, or accessories on a motor vehicle chassis supplied



by a manufacturer or distributor.” R.C. 4517.01(R). "Distributor”
means “any person authorized by a motor vehicle manufacturer to
distribute new motor vehicles to licensed new motor vehicle
dealers, but does not mean a person who only assembles or installs
a body, special equipment unit, finishing trim, or accessories on a
motor vehicle chassis supplied by a manufacturer or distributor.”

R.C. 4517.01(T).

{50} Wwhile there is dispute as to the roles of Brunello,
Waschpusch and RPM in assembling and marketing the motorcycle,
there is no question that Sundance was the manufacturer of the
frame and that the ancillary parts were assembled by the other
appellees; RPM, Waschpusch and Brunello consequently do not qualify
as manufacturers or distributors under either of the above-
referenced definitions. Therefore, the trial court did not err in
finding that they could not be held liable under R.C. 1345.71, et
seq. However, the inapplicability of R.C. 1345.71 does not relieve
any of the appellees from liability under R.C. 1302.26, et seq.
Appellant asserts causes of action on express and implied
warranties of merchantability. An express warranty is created
where the seller makes any affirmation of fact or promise to the

buyer which relates to the goods and becomes part of the basis of

the bargain. R.C. 1302.26 (A) (1). Implied warranties arise when
seller is a merchant with respect to goods of that kind. R.C.
1302.27. "Merchant" means a person who deals in goods of the kind

or otherwise by the person's occupation holds the person out as



having knowledge or skill peculiar to the practices or goods
involved in the transaction or to whom such knowledge or skill may
be attributed by the person's employment of an agent or broker or
other intermediary who by the agent's, Dbroker's, or other
intermediary's occupation holds the person out as having such
knowledge or skill. R.C. 1302.01(A) (4). While the Ohio Products
Liability Law preempts warranty claims under this section, Nadel v.
Burger King Corp. (1997), 119 Ohio App.3d 578, the same questions
of material fact exist with respect to this claim as they do as

discussed above, rendering summary judgment improper.

{51} Therefore, I would sustain appellant’s first, third,

fourth and fifth assignments of error.

N.B. This entry is an announcement of the court's decision. See
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will
be journalized and will become the judgment and order of the court
pursuant to App.R.22(E) unless a motion for reconsideration with
supporting brief, per App.R. 26(A), is filed within ten (10) days
of the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court's announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section
2(A) (1) .
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