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PATRICIA ANN BLACKMON, P.J.

{11} Appellant Timothy Coleman appeals the sentence of the common pleas court
pursuant to his guilty plea to aggravated assault. On appeal, he assigns the following
errors for our review:

{112} “I. The trial court erred in considering, as aggravating factors, elements that
the appellant did not plead guilty to before imposing sentence.”

{113} “Il. The trial court failed to make a finding that the defendant’s sentence is
consistent with similarly situated offenders.”

{114} “lI. The trial court’s sentence of defendant is contrary to law because it is
more than the minimum.”

{15} “IV. The trial court’s imposition of a fine to defendant is in error as appellant
was adjudicated indigent and is unable to pay the financial sanction, either presently or in
the future.”

{6} Having reviewed the record and pertinent law, we affirm the judgment of the
court. The apposite facts follow.

{17} The record reflects on September 25, 2002, the grand jury indicted Coleman
for one count of felonious assault. On November 25, 2002, pursuant to a plea agreement
with the State of Ohio, Coleman pled guilty to the lesser included offense of aggravated
assault. The trial court scheduled the sentencing hearing for December 23, 2002, and
referred the matter to the probation department for a pre-sentence investigation.

{18} Atthe sentencing hearing that ensued, the victim, Sabrina Coleman, who was
also the niece of appellant, stated, on July 31, 2002, after having a heated argument with

Coleman, she told him she had called the police. At which point he became very upset
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and told her she had to stop disrespecting him. She told him not to talk to her like a child.
Although she did not give details, she stated Coleman assaulted her while she was seven
months pregnant, and has shown no remorse.

{19} Coleman’s attorney asked the court to consider that Coleman was close to
fifty years old, did not have a criminal record, and was gainfully employed.

{110} Coleman stated he was sorry for what happened between him and his niece.

He said they were arguing and the incident was an accident.

{11} In imposing the sentence, the court stated Coleman struck his twenty-three
year old pregnant niece on the left side of her body with a metal baseball bat. When his
niece attempted to leave the house, Coleman went over and punched her on the right side
of her head. The court noted that Coleman showed no remorse.

{112} Finally, the court stated a prison term was consistent with protecting the
public from future crime, and punishing Coleman for his actions. It further found he caused
physical harm to his niece and did so with a weapon. Finally, the court found the shortest
term of imprisonment would demean the seriousness of the offense and would not protect
the public from future crime by the offender.

{113} The trial court sentenced Coleman to sixteen months incarceration, post-
release control, and imposed a fine of $1,000. Coleman now appeals.

{114} Having a common basis in both law and fact, Coleman'’s first, second, and
third assigned errors will be addressed together.

{115} R.C. 2953.08, which governs the appeal of felony sentences, dictates that an
appellate court may not disturb a sentence imposed under felony sentencing law unless it

finds by clear and convincing evidence that the sentence is not supported by the record or
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is contrary to law." Upon review, the appellate court shall examine the record, including the
pre-sentence investigative report, the trial court record, and any oral or written statements
made to or by the court at the sentencing hearing.2

{116} R.C. 2929.11 sets forth the purposes of felony sentencing and enunciates the
proportionality principle for sentencing:

{1117} "(A) A court that sentences an offender for a felony shall be guided by the
overriding purposes of felony sentencing. The overriding purposes of felony sentencing are
to protect the public from future crime by the offender and others and to punish the
offender. To achieve those purposes, the sentencing court shall consider the need for
incapacitating the offender, deterring the offender and others from future crime,
rehabilitating the offender, and making restitution to the victim of the offense, the public, or
both.

{118} “(B) A sentence imposed for a felony shall be reasonably calculated to
achieve the two overriding purposes of felony sentencing set forth in division (A) of this
section, commensurate with and not demeaning to the seriousness of the offender's
conduct and its impact upon the victim, and consistent with sentences imposed for similar
crimes committed by similar offenders.”

{119} Atrial courtis given broad discretion when sentencing within the confines of

statutory authority.>

IR.C. 2953.08(G)(2); State v. Garcia (1998), 126 Ohio App.3d 485, 487.

’R.C. 2953.08(F)(1)-(4).

3State v. Wright (1998), 126 Ohio App.3d 628, 632.
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{20} The penalties for felonies of the fourth degree are set forth in R.C. 2929.14,
and provides that fourth degree felonies are punishable by prison terms from six to
eighteen months. By imposing an eighteen month sentence, the trial court imposed the
maximum term.
{21} In Coleman’s first, second and third assigned errors, he contends the trial

court erred by imposing more than the minimum allowable sentence.

{22} The Ohio Revised Code states that if an offender has not served a previous
prison term, the trial court must impose the minimum sentence unless it finds on the record
that a minimum sentence would “demean the seriousness of the offender's conduct” or
"not adequately protect the public from future crime by the offender or others.™

{123} In State v. Edmonson® the Ohio Supreme Court "construed [R.C.
2929.14(B)] to mean that unless a court imposes the shortest term authorized on a felony
offender who has never served a prison term, the record of the sentencing hearing must
reflect that the court found that either or both of the two statutorily sanctioned reasons for
exceeding the minimum term warranted the longer sentence."

{124} In the instant matter, the trial court noted the shortest term of imprisonment
would demean the seriousness of the offense and would not adequately protect the public

from future crime by the offender.® Under Edmonson, the trial court is not required to give

the reasons for its finding under R.C. 2929.14(B). The court in the instant case, however,

‘R.C. 2929.14(B).
°(1999), 86 Ohio St.3d 324, 326.

®Sentencing Transcript P. 32-33.
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in addition to making the requisite finding, provided an analysis for that finding: it cited the
victim was seven months pregnant; she was only twenty-three years old; he attacked her
with a metal baseball bat, hitting her on the side of her body, and when she attempted to
leave the house he punched her in the face. Given this record, we conclude the court
complied with R.C. 2929.14(B) in sentencing Coleman to more than the minimum.

{125} Coleman also contends his sentence is inconsistent with sentences for
similar crimes. He supports his claim by citing State v. Lyons.7 In Lyons, the defendant
arranged to meet with an ex-employee who he believed had stolen tools from him. The
victim testified that defendant punched him in the face and struck him several times with a
piece of wood. The defendant was sentenced to concurrent terms of five years on the
felonious assault charge and six years on the kidnaping charge. However, the record did
not show that the trial court considered the minimum sentence, let alone that it engaged in
the required analysis, when it chose to depart from the minimum because defendant had
not previously served a prison term. Also, the trial court failed to impose a sentence
consistent with sentences imposed for similar crimes committed by similar offenders,
pursuantto R.C. 2929.11(B). Consequently, this court affirmed the conviction, but vacated
the sentence imposed and remanded the case for resentencing.

{1126} In State v. Ryan,8 the court, quoting an article authored by Judge Burt W.
Griffin and Professor Lewis R. Katz,’ provided the following guideline for a review of a

consistency claim under R.C. 2929.11(B):

"Cuyahoga App. No. 80220, 2002-Ohio-3424

®Hamilton App. No. C-020283, 2003-Ohio-1188.

%Griffin and Katz, Sentencing Consistency: Basic Principles Instead of Numerical
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{127} “The Ohio plan attempts to assure proportionality in felony sentencing
through consistency. R.C. 2929.11(B). Consistency, however, does not necessarily mean
uniformity. Instead, consistency aims at similar sentences. Accordingly, consistency
accepts divergence within a range of sentences and takes into consideration the trial
court’s discretion to weigh relevant statutory factors. The task of the appellate court is to
examine the available data not to determine if the trial court has imposed a sentence that is
in lockstep with others, but whether the sentence is so unusual as to be outside the
mainstream of local judicial practice. Although offenses may be similar, distinguishing
factors may justify dissimilar sentences.

{128} “An obstacle to appellate review for consistency of individual sentences
under the Ohio plan is the current lack of acceptable sentencing data and records from
which to determine the mainstream sentencing range for specific offenses. Although the
Ohio Criminal Sentencing Commission is apparently engaged in a pilot project to collect
computerized data to assess consistency, the program has not yet been implemented.
Absent such a data bank, however, appellate courts can still compare similar cases for
consistency in sentencing.

{129} “****[A] random list of citations to appellate decisions is of dubious value in
this regard since it does not necessarily take into account all the unique factors that may
distinguish one case from another. Indeed, to rely on appellate cases alone excludes
cases involving sentences that have not been appealed or that have resulted from

agreements involving guilty or no-contest pleas. It is difficult to glean from an appellate

Grids: The Ohio Plan (2002), 53 Case W. L.R.Rev. 1.
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decision, without the benefit of the entire record, whether the * * * felony [in the cited cases]
is, in fact, at all similar to the one under consideration. Ultimately, even with the benefit of
these cases, we must ask ourselves whether, pursuant to R.C. 2929.11(B), the sentence
was ‘reasonably calculated to achieve the overriding purposes of felony sentencing’ and
whether it was commensurate with the seriousness of the offender’s conduct and the
impact on the victim.”"*°

{1130} Here, the court’s consideration of the relevant statutory factors is
demonstrated by its extensive comments regarding the nature of Coleman’s attack upon
his young pregnant niece. This court has held that R.C. 2929.11(B): “does not require the
trial court to engage in an analysis on the record to determine whether defendants who
have committed similar crimes have received similar punishments. Rather, the statute
indicates the trial court’s comments made at the hearing should reflect the court
considered that aspect of the statutory purpose in fashioning the appropriate sentence.”!

{131} We are satisfied the sentence the trial court imposed was reasonably
calculated to achieve the overriding purposes of felony sentencing, commensurate with the
seriousness of Coleman’s conduct, and the impact on the victim. Accordingly, we
conclude his consistency claim lacks merit.

{132} In his fourth assigned error, Coleman argues the fine imposed by the trial

court is contrary to law and not supported by the record. Coleman maintains the

Presentence Investigation Report (“PSI”) indicates his income is $1,200 per month and

State v. Ryan, at 19-12 (citations omitted).

"State v. Edmonson (1999), 86 Ohio St.3d 324 at 326-327; State v. Hunt,
Cuyahoga App. No. 81305, 2003-Ohio-175 at 126.
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that he is responsible for the support of two children, which affects his ability to pay the fine

{133} R.C. 2929.18 authorizes a trial court to impose financial sanctions upon
felony offenders. Before imposing a financial sanction under R.C. 2929.18, the trial court
“shall consider the offender’s present and future ability to pay the amount of the sanction

or fine.”*?

A trial court that imposes a financial sanction upon an offender may hold a
hearing on the offender’s ability to pay fines or restitution, but a hearing is not required.13
As with other aspects of a criminal sentence, an appellate court cannot modify a financial
sanction unless it finds by clear and convincing evidence that it is not supported by the
record or is contrary to law.**

{1134} As stated above, Coleman pled guilty to aggravated assault, a fourth degree
felony. The maximum fine for a fourth degree felony is $5,000. The trial courtimposed a
fine of $1,000. We do not think a fine amounting to twenty percent of the maximum
penalty is unreasonable.

{135} Coleman also argues the trial court should not have ordered him to pay fines

because he was found to be indigent for purposes of this appeal.15 A determination that a

criminal defendant is indigent for purposes of receiving appointed counsel does not prohibit

R.C. 2929.19 (B)(6).

BState v. Stevens (Sept. 21, 1998), Clinton App. No. CA98-01-001; R.C.
2929.18(E).

Y“See R.C. 2953.08(G); State v. Blanton (Mar. 19, 2001), Butler App. No.
CA99-11-202.

BState v. Johnson (1995), 107 Ohio App.3d 723, 728; State v. Powell (1992), 78
Ohio App.3d 784, 788.
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the trial court from imposing a financial sanction pursuant to R.C. 2929.18. This is
because the ability to pay a fine over a period of time is not equivalent to the ability to pay
legal counsel a retainer fee at the onset of criminal proceedings.16

{1136} As this court has previously noted, many criminal defendants, even those
who have steady incomes, are not able to raise sufficient funds to pay the retainer fee
required by private counsel before counsel will make an initial appearance. This difference
is even more evident in cases where the defendant has to utilize his financial resources to
raise sufficient bond money in order to be released from jail. In contrast, the payment of a
mandatory fine over a period of time is not equivalent to the immediate need for legal
representation at the initiation of criminal proceedings.17

{137} Accordingly, the fact Coleman had appointed counsel for the instant appeal
does not require this court to conclude that the trial court’s imposition of a fine is contrary
to law. Inlight of the foregoing, we cannot conclude by clear and convincing evidence that,
the financial sanction is not supported by the record, or that it is contrary to law.
Coleman’s fourth assigned error is overruled.

{1138} Additionally, we note the sentencing transcript shows the trial court sentenced
Coleman to eighteen months; however the journal entry reflects the trial court sentenced
him to sixteen months. We note both parties’ briefs showed Coleman’s sentence to be
sixteen months. We conclude the journal entry correctly states the sentence.

{139} The judgment is affirmed.

Judgment affirmed.

¥,

Powell, 78 Ohio App.3d at 789-90.



JAMES D. SWEENEY, *J., concurs.

TIMOTHY E. McMONAGLE J., CONCURS IN PART AND CONCURS IN
JUDGMENT ONLY 1IN PART WITH SEPARATE OPINION ATTACHED.

(*: JUDGE JAMES D. SWEENEY, RETIRED, OF THE EIGHTH DISTRICT
COURT OF APPEALS SITTING BY ASSIGNMENT.)

TIMOTHY E. MCMONAGLE, J.,, CONCURRING IN PART AND
CONCURRING IN JUDGMENT ONLY IN PART.

{140} Although I agree with the majority’s disposition of appellant’s first, third and
fourth assignments of error, | concur in judgment only with respect to its disposition of
appellant’s second assignment of error and write separately to express my reasons for

doing so.
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{41} Inthis assigned error, appellant contends that his sentence is contrary to law
because the trial court failed to insure that the sentence imposed was consistent with the
sentences imposed upon similarly situated offenders.

{142} “The requirement of consistency addresses the concept of proportionality by
directing the court to consider sentences imposed upon different offenders in the same
case or on offenders in other similar cases. The consistency concept gives legal relevance
to the sentences of other judges. It adopts the premise that an overwhelming majority of
judges sentence similarly, that a relatively small minority sentence outside of the
mainstream, and that sentences outside of the mainstream of judicial practice are
inappropriate.” Griffin & Katz, Sentencing Consistency: Basic Principles Instead of
Numerical Grids: The Ohio Plan (2002), 53 Case W.Res.L.Rev. 1, 12-13.

{143} As this court has previously determined, because the mandate of consistency
in sentencing is directed to the trial court, it is the trial court’s responsibility to insure
consistency among the sentences it imposes. See State v. Lyons, Cuyahoga App. No.
80220, 2002-Ohio-3424, at 130; see, also, State v. Stern (2000), 137 Ohio App.3d 110. As
we stated in Lyons, “with the resources available to it, a trial court will, and indeed it must,
make these sentencing decision in compliance with this statute.” Lyons, supra, at 133.

{1144} The majority in this case, relying on State v. Hunt, Cuyahoga App. No. 81305,
2003-0Ohio-175, concludes that as long as the trial court’s comments at the sentencing
hearing reflect that the court considered “this aspect of the statutory purpose in fashioning
the appropriate sentence,” that the mandate for consistency has been satisfied. |
disagree.

{145} This mandate is set forth in R.C. 2929.11(B), which provides, in relevant part:
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{1146} “A sentence imposed for a felony shall be reasonably calculated to achieve
the two overriding purposes of felony sentencing set forth in division (A) of this section,
commensurate with and not demeaning to the seriousness of the offender’s conduct and
its impact upon the victim, and consistent with sentences imposed for similar crimes
committed by similar offenders.” (Emphasis added.)

{1147} Written in the conjunctive, the sentence imposed by the trial court must not
only be reasonably calculated to achieve the overriding purposes of felony sentencing,
inter alia, but it must also be “consistent with sentences imposed for similar crimes
committed by similar offenders.” Thus, the majority’s conclusion that the sentence
imposed in this case “was reasonably calculated to achieve the overriding purposes of
felony sentencing, commensurate with the seriousness of Coleman’s conduct, and the
impact on the victim” fails to take into account whether that same sentence was consistent
with sentences imposed on similarly situated offenders. Merely because the trial court may
have complied with part of R.C. 2929.11(B) does not obviate any requirement to comply
with the balance of this statutory provision.

{48} Notwithstanding, | recognize that trial courts are limited in their ability to
address the consistency mandate and appellate courts are hampered in their review of this
issue by the lack of a reliable body of data upon which they can rely. As noted by this court
in State v. Biascochea, Cuyahoga App. No. 82481, 2003-Ohio- 4950:

{1149} “Although R.C. 2929.11(B) directs trial courts to impose felony sentences
which are ‘consistent with sentences imposed for similar crimes by similar offenders,’ the
legislature has not identified the means by which the courts should attain this goal. Neither

individual practitioners, government attorneys, trial courts nor appellate courts have the



resources to assemble reliable information about sentencing practices throughout the
state. State v. Haamid, Cuyahoga App. Nos. 80161, and 80248, 2002-Ohio-3243
(Karpinski, J., concurring). Identification of the data and factors which should be compared
in deciding whether a crime or an offender is ‘similar’ in itself would be a massive task, yet
the identification of such data would be essential even to begin to build a database.
Unless and until someone undertakes this daunting task, ‘appellate courts will be able to
address the principle of consistency only to a very limited degree.’” Id. at 123.

{150} Although in the past | have found that the failure of a trial court to engage in
any consistency analysis required a remand for resentencing, | have since been persuaded
by recent arguments to find otherwise when a criminal defendant has failed to present any
argument, however minimal, regarding sentences imposed for similar offenders. See State
v. Armstrong, Cuyahoga App. No. 81928, 2003-Ohio-5932 (McMonagle, J., concurring).
“Although a defendant cannot be expected to produce his or her own database to
demonstrate the alleged inconsistency, the issue must at least be raised in the trial court
and some evidence, however minimal, must be presented to the trial court to provide a
starting point for analysis and to preserve the issue for appeal.” Id. at 129; cf. State v.
Douse, Cuyahoga App. No. 82008, 2003-Ohio-5238 (McMonagle, J., concurring in part and
dissenting in part); State v. Crayton, Cuyahoga App. No. 81257, 2003-Ohio-4663
(McMonagle, J., concurring in part and dissenting in part).

{51} As in Armstrong, appellant did not submit any evidence of sentences
imposed upon similar offenders. To be sure, appellant’s counsel made reference to the
hardship that appellant would suffer if he were to be away from his employment for a 30-

day period of time. Such a statement, however, is not analogous to evidence of sentences



imposed on criminal defendants such as appellant who have been convicted of aggravated
assault.”®

{152} Reiterating, | am mindful of the burden placed not only upon trial courts but
upon counsel in arguing and defending arguments regarding consistency. Nonetheless,
until some framework is in place from which an appellate court can meaningfully review
these sentences in compliance with the sentencing statute’s mandates, it is not
unreasonable for a criminal defendant to at least submit some evidence, however minimal,
for the trial court to consider until such a time that a better system is in place that tracks
consistency in sentencing.

{153} Consequently, as pertains to appellant’s second assignment of error, itis my
opinion that the majority reached the right conclusion for the wrong reason and I, therefore,

concur in judgment only.

N.B. This entry is an announcement of the court’s decision.
See App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision
will be journalized and will become the judgment and order of the
court pursuant to App.R. 22(E) unless a motion for reconsideration
with supporting brief, per App.R. 26(A), is filed within ten (10)
days of the announcement of the court’s decision. The time period
for review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court’s announcement of decision by the
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. 1II, Section
2(A) (1) .

¥Indeed, such a sentence is not even within the sentencing range for this offense,
which is a fourth degree felony requiring a definite term of imprisonment from six to
eighteen months. See R.C. 2903.12(B) and 2929.14(A)(4).



It is ordered that appellee recover of appellant its costs
herein taxed.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court
directing the Common Pleas Court to carry this judgment into
execution. The defendant's conviction having been affirmed,
any bail pending appeal is terminated. Case remanded to the
trial court for execution of sentence.

A certified copy of this entry shall constitute the mandate

pursuant to Rule 27 of the Rules of Appellate Procedure.
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