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{1} The appellant, Alfred Baker (“Baker”), appeals the
determination of the Cuyahoga County Court of Common Pleas,
Criminal Division, which classified him as a “sexual predator”
pursuant to R.C. 2950.09(B) (1) . For the following reasons, we find

Baker’s appeal to be without merit.

{12} On May 14, 1982, after a jury trial in case number
168130, Baker was found guilty on two of three counts of rape of a
five-year-old girl in violation of R.C. 2907.02. Baker was
sentenced to terms of life imprisonment, to run concurrently, on
each of the two counts of rape. On March 11, 1983, Baker was found
guilty by the trial court in case number 173712 on one count of
rape of a three- and-one-half-year-old girl in violation of R.C.

2907.02. Thereafter, Baker was sentenced to life imprisonment.

{3} On July 10, 2002, upon receipt of notice of
recommendation by the Department of Rehabilitation and Corrections,
the State of Ohio moved the trial court for a sexual predator
adjudication hearing pursuant to R.C. 2950.09(C). The trial court
conducted a properly noticed sexual predator hearing on December
17, 2002 and classified Baker as a sexual predator. It is from
this classification that Baker now appeals, asserting one
assignment of error for this court’s review.

I.

{4} Assignment of Error ©No. 1I: “The evidence 1is

insufficient, as a matter of law, to prove by ‘clear and convincing



evidence’ that appellant ‘is likely to engage in the future in one
or more sexually oriented offenses.’”

{5} Baker argues that under the clear and convincing standard
of review that evidence presented at his sexual predator hearing
did not support a finding that he is likely to engage in the future
in one or more sexually oriented offenses.

{6} A sexual predator, as defined in R.C. 2950.01(E) (1),
includes:

{17} “[A] person [who] has been convicted of or pleaded guilty
to committing a sexually oriented offense and is likely to engage
in the future in one or more sexually oriented offenses.”

{8} In order for the offender to be classified a sexual
predator, the State of Ohio must prove by “clear and convincing
evidence that the offender has been convicted of a sexually
oriented offense and that the offender is likely to engage in the
future in one or more sexually oriented offenses.” State v.
Eppinger, 91 Ohio St.3d 158, 163, 2001-Ohio-247 (emphasis in
original) . The trial court, in making this “weighty decision,”
must consider all relevant factors provided in R.C. 2950.09(B) (3),
including but not limited to the following:

{9} “(a) The offender's or delinquent child's age; “(b) The
offender's or delingquent child's prior criminal or delinguency
record regarding all offenses, including, but not limited to, all
sexual offenses; "“(c) The age of the wvictim of the sexually

oriented offense for which sentence is to be imposed or the order



of disposition is to be made; “(d) Whether the sexually oriented
offense for which sentence is to be imposed or the order of
disposition is to be made involved multiple victims; “(e) Whether
the offender or delingquent child used drugs or alcohol to impair
the victim of the sexually oriented offense or to prevent the
victim from resisting; “(f) If the offender or delinquent child
previously has been convicted of or pleaded guilty to, or been
adjudicated a delinquent child for committing an act that if
committed by an adult would be, a criminal offense, whether the
offender or delinguent child completed any sentence or
dispositional order imposed for the prior offense or act and, if
the prior offense or act was a sex offense or a sexually oriented
offense, whether the offender or delingquent child participated in
available programs for sexual offenders; “(g) Any mental illness or
mental disability of the offender or delinquent child; “(h) The
nature of the offender's or delinquent child's sexual conduct,
sexual contact, or interaction in a sexual context with the victim
of the sexually oriented offense and whether the sexual conduct,
sexual contact, or interaction in a sexual context was part of a
demonstrated pattern of abuse; "“(i) Whether the offender or
delinquent child, during the commission of the sexually oriented
offense for which sentence is to be imposed or the order of
disposition is to be made, displayed cruelty or made one or more
threats of cruelty; “(j) Any additional behavioral characteristics

that contribute to the offender's or delinquent <child's



conduct.”See, also, Eppinger, 91 Ohio St.3d at 164, 2001-Ohio-247;
State v. Price (Dec. 31, 2001), Franklin App. No. 00AP-1434, 2001-
Ohio-8874.

{110} At the sexual predator adjudication hearing, the State of
Ohio listed Baker’s numerous prior criminal offenses and detailed
the facts in the two cases in which Baker was found guilty of rape
- both involving girls well under the age of thirteen. In support
of its request that Baker be classified a sexual predator, the
State of Ohio introduced a House Bill 180 packet (“packet”) into
evidence. This packet was prepared by the Ohio Department of
Corrections, which includes an institutional summary report, sexual
predator screening instruments, police reports, and inmate status
reports of Baker, and was admitted with no objection by Baker.
Baker asserted at the sexual predator adjudication hearing that
Baker’'s age of 58 is a factor weighing against the likelihood of
recidivism and that in the last 20 years Baker has been in prison,
he has had no serious violations.

{11} After both the State of Ohio and Baker presented their
evidence, the trial court engaged in an analysis of the factors
enumerated in R.C. 2950.09(B) (3) and concluded, based upon such
analysis, that Baker should be classified a sexual predator.
First, the trial court considered Baker’s current age of 58

pursuant to R.C. 2950.09(B) (3) (a)." Second, pursuant to R.C.

! This court, however, agrees with the State of Ohio’s argument that despite Baker’s
current age of 58, he was 38 at the time Baker committed the rapes. Likewise, this court



2950.09(B) (3) (b), the trial court considered Baker’s six prior
criminal offenses, which are as follows: (1) juvenile assault with
a deadly weapon in Cleveland which resulted in a commitment to the
Boys Industrial School; (2) assault on a female in Raleigh, North
Carolina in 1962 at the age of 18 which resulted in a jail
sentence; (3) assault in Charlotte, North Carolina at the age of 18
which resulted in jail; (4) fornication and adultery in Charlotte,
North Carolina which resulted in a six-month jail sentence; (5)
trespassing and assault in Richmond, Virginia in 1973 which
resulted in a 30-day sentence; and (6) carrying a concealed weapon
and receiving stolen property in 1976 which resulted in two years
of supervision by the trial court.

{112} Third, the trial court, pursuant to R.C.
2950.09(B) (3) (c), considered the age of the victims Baker raped,
five years and three and one-half years old, respectively. Fourth,
the trial court implied that there were multiple victims, which is
a factor pursuant to R.C. 2950.09(B) (3) (d), by referring to the two
“cases” of rape and the age of the “victims.” Fifth, pursuant to
R.C. 2950.09(B) (3) (e), the State of Ohio stated in its presentation
(and there was no evidence to the contrary) that there was no
indication that drugs or alcohol were used to impair the two

victims.

agrees with the State of Ohio’s argument that it is immaterial that Baker has not committed
any rapes in the last 20 years as Baker has been incarcerated during those 20 years and
there are no three-and-one-half or five-year-old girls in jail.



{13} sixth, although the trial court noted that Baker has
served two prior sentences, there is no evidence that Baker has
participated in any available programs for sex offenders pursuant
to R.C. 2950.09(B) (3) (f) . Seventh, the trial court noted that
there is no evidence that Baker suffers from a mental illness or
disability pursuant to R.C. 2950.09(B) (3) (g). Eighth, although the
trial court did not find a pattern of sexual activity pursuant to
R.C. 2950.09(B) (3) (h), the trial court did find that Baker
threatened cruelty, as provided in R.C. 2950.09(B) (3) (i), to the
three-and-one-half-year-old victim when he told her that he would
“nail her to the wall” if she told anyone.

{114} We find the evidence presented in the instant case at the
sexual predator adjudication hearing more than sufficient to
demonstrate that Baker is likely to engage in the future in one or
more sexually oriented offenses. Although there is “no requisite
number of factors that must be applicable before an offender can be
considered a sexual predator,” the evidence at the sexual predator
adjudication hearing corresponds with several of the factors set
forth in R.C. 2950.09(B) (3). State v. Lewis (Mar. 13, 2001),
Franklin App. No. 00AP-730. Accordingly, after having reviewed the
entire record, we find that there is sufficient evidence to support
the trial court’s conclusion that the State of Ohio met its burden,
by clear and convincing evidence, that Baker is likely to commit
future sexually oriented offenses, and that after a limited

weighing of the evidence, there is sufficient competent, credible



evidence to permit reasonable minds to find such a probability.
Baker’s only assignment of error is not well-taken and overruled.
Judgment affirmed.
MICHAEL J. CORRIGAN
PRESTIDING JUDGE

ANTHONY O. CALABRESE, JR., J., CONCURS.

DIANE KARPINSKI, J., CONCURS IN JUDGMENT
ONLY WITH SEPARATE CONCURRING OPINION.

KARPINSKI, J., CONCURRING IN JUDGMENT ONLY:

{15} I concur in judgment only, because I do not agree
completely with the analysis provided by the majority opinion. I
believe, however, that the facts the majority cited demonstrate
that the court met the requisite standard. It is with the analysis
the majority provides that I am in disagreement.

{116} For example, I disagree with the majority in its analysis
of the defendant during the twenty years he was incarcerated. The
majority finds it ”immaterial that Baker has not committed any
rapes in the last 20 years.” The majority bases its conclusion on
the fact there are no young girls in jail. This argument clearly
misunderstands the defense’s argument. At the sexual predator
hearing, the defense said on the record the following: “And one
would think that again if he was incarcerated for over 20 years and
he was a sexual predator, sexual animal, there would be some
indication in his institutional file that he would offend sexually

some way or another. It simply isn’t there.” It is obvious that



the defense is referring to a sexuality not limited to young girls,

and the majority unfairly misreads it.

{17} On the other hand, the defense’s argument 1is not
persuasive, because the defense has not presented data on whether
such offensive behavior in prison is a reliable predictor of a
future sexual predator and, more importantly, whether the absence
of such offenses is also a reliable predictor of the opposite.
Pointing out there are no three-and-one-half or five-year-old girls
for defendant to rape in jail, however, as the majority notes, does
not respond to the argument the defense articulated. And this
comment glosses over the need for useful data about defendant’s
conduct during the last twenty years.

{18} The only evidence we have of defendant in those twenty
years comes from the institutional report, which I must read

literally. Defendant’s Exhibit A. That report has a section

described as “Program participation.” This section asks, “What
programs were recommended.” The answer provided is “none noted in
file.” To the question “What programs were completed by the

inmate?” the answer given is “vocational welding” completed. The
report does not mention any sexual abuse program. Whereas it is
quite important that defendant develop vocational skills and he has
done just that, there is also a need to show some reform regarding
the sexual abuse for which he was incarcerated. That need is
proportional to the extent of his abusive behavior. 1In this case,

there was a pattern of abuse. The assault of a woman when



defendant was 18, coupled with the rape of two extremely young
girls when he was 38, in addition to a continued pattern of either
assault or carrying or using a weapon, taken together, establishes
clear and convincing evidence that defendant is likely to reoffend
sexually. The failure of defendant, for the last twenty years, to
participate in any programs regarding sexual abuse suggests that
likelihood has not been reduced.

{119} The defense quite properly notes that defendant’s current
age 1is 58 and, again, the majority obfuscates the point by
countering that he was 38 at the time of the rapes. Again, the
majority totally ignores the argument of the defense. In the trial
court, defense counsel argued as follows: “He doesn’t have a parole
date for awhile [sic] so certainly his age is a factor that says
that he is not the kind of person who is going to reoffend again.

{20} “In fact, all of the relevant signs including the Hanson
and Busier studies say that only individuals under 25 are at a high
risk to reoffend in the future. The fact that this man will
certainly be well into his 60s [sic] at least before he’s released
indicates that he’s not a risk to reoffend in the future.” Tr. 21-

22.

{21} Defendant’s current age here is a factor that generally
favors the defense; however, the broader reach of defendant’s
argument 1is limited, absent more information about the reports

defense counsel points to.



{122} Wwhat was needed here was more information about the
validity of and more details from the studies defense counsel
cites, as well as institutional information about what child abuse
programs were available to and rejected by defendant in prison.
Finally, missing is a discussion of whether a reviewing court
should consider the defendant’s likely age at the date of the

projected parole hearing.
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