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JAMES D. SWEENEY, J.:

{91} The defendant-insurer, Federal 1Insurance Company
(“Federal”), appeals from a common pleas court decision granting
summary judgment 1in favor of plaintiff Sheri Renter, both
individually and as administratrix of the estate of Jonzel Renter,
Sr., on her claims for underinsured motorists coverage under two
policies Federal issued to her employer, National City Corporation.

Renter has cross-appealed the court’s determination that resident
family members are not insured under one of these policies, and
that a third policy is not subject to R.C. 3937.18.

{92} We find genuine issues of material fact precluded summary
judgment on the question whether National City wvalidly rejected
UM/UIM coverage under the Dbusiness auto policy before the
occurrence at issue. Therefore, we must reverse and remand for
further proceedings on this issue. However, we agree with the
common pleas court that the integrated risk policy was an
automobile liability or motor vehicle liability policy as to which

Federal did not offer uninsured/underinsured motorist (“UM/UIM")
coverage, so that such coverage was provided by operation of law.
We also agree with the common pleas court that plaintiff was an

insured under the integrated risk policy but the decedent was not.

Finally, we agree with the common pleas court that the general



liability policy was not an automobile liability policy, and as a
result, Federal was not obligated to offer UM/UIM coverage and no
such coverage was included in the policy. For these reasons, we
affirm in part, reverse in part and remand for further proceedings.

Factual and Procedural Background

{93} On April 21, 2000, plaintiff’s decedent was struck by a
vehicle driven by Eric D. Anthony as the decedent stood next to a
stranded vehicle which he had stopped to assist on an exit ramp of
Interstate 90 in Lakewood, Ohio. Plaintiff’s decedent died as a
result of his injuries.

{94} Anthony’s vehicle was insured by Progressive Auto
Insurance, with liability limits of $12,500 per person and $25,000
per accident. The vehicle the decedent was driving was owned by
the decedent’s employer, and was insured by Nationwide Mutual
Insurance Company, with UM/UIM coverage of $250,000. Plaintiff
also had a personal automobile liability policy issued by Guide-One
Elite Insurance Company, which had UM/UIM coverage limits of
$100,000 per person, and $300,000 per accident.

{95} Plaintiff, the decedent’s wife, was employed by National
City Corporation at the time of the accident. National City
carried several insurance policies with Federal, including a
business auto policy, an integrated risk policy, and a general
liability policy.

{96} Plaintiff originally filed this action against the

tortfeasor on July 24, 2000. She subsequently amended the



complaint to name Federal, Guide-One, Nationwide and several other
insurers as defendants. With respect to Federal, plaintiff sought
a declaratory judgment that Federal provided UIM coverage and/or
medical payments coverage under the policies it issued to National
City. Both plaintiff and Federal moved for summary judgment as to
the coverage afforded by each policy. On October 15, 2002, the
common pleas court granted in part and denied in part each party’s
motion.

{97} In its 24-page journal entry and opinion, the common
pleas court first determined that National City was not self-
insured as a practical matter, precluding Federal'’s argument that
it had no obligation to offer UM/UIM coverage. Furthermore, the
court found the business auto policy which Federal issued to
National City afforded UM/UIM coverage by operation of law to both
plaintiff and her decedent because the rejection form for such
coverage was inadequate. The court held that the business auto
policy also provided medical payments coverage to both plaintiff
and her decedent.

{918} The common pleas court determined that the integrated
risk policy broadened the coverage afforded under the business auto
policy and therefore was itself an automobile liability policy as
to which the insurer was required to offer UM/UIM coverage.
Because the insurer failed to offer such coverage, the court found
the coverage was provided as a matter of law. However, the court

found that this coverage only extended to plaintiff individually,



as an employee of National City, and not to the decedent as a
family member.

{99} Finally, the common pleas court found that the general
liability insurance policy issued by Federal to National City was
not an automobile liability insurance policy and therefore Federal
was not required to offer UM/UIM coverage under that policy. The
court expressly determined there was no just cause for delay, and
thus entered final Jjudgment as to plaintiff’s claims against
Federal.

The Policy Terms

Business Auto Policy

{910} The business auto policy contained an Ohio uninsured
motorists coverage endorsement which provided bodily injury
coverage of $25,000 per accident. Federal conceded that both
plaintiff and the decedent were insured under this endorsement, but
argued that National City had rejected the coverage. In support of
this contention, Federal provided the court with a copy of a form
which stated:

“UNINSURED/UNDERINSURED PROTECTION - OHIO

“Your policy has been issued with Uninsured/Underinsured
Motorists limits equal to your Bodily Injury Liability
Limits. If you desire to reject the coverage entirely or
choose a lower 1limit of Uninsured/Underinsured Motorist
coverage, please check (X) the appropriate box and return
this form to your insurance agent or broker.

“ X I reject Uninsured/Underinsured Motorists Protection

» I select the following lower limits of
Uninsured/Underinsured Motorist Protection.



w * % %

“The above selection shall apply to the current policy and
all future renewals unless advised otherwise in writing by
the named insured.

“Signature of Named Insured: /s/ Elizabeth A. Hagman, VP
National City Corp., et al.

“Policy No. (99) 7322-75-23 MTO
“Date 4-30-98 "
{911} The business auto insurance policy also contained a

medical payment endorsement which provided that Federal would pay
“reasonable expenses incurred for necessary medical and funeral
services to or for an ‘insured’ who sustains ‘bodily injury’ caused
by ‘accident.’” Insureds included “you, while ‘occupying,’ or
while a pedestrian, when struck by any ‘auto,’” and “if you are an
individual, any ‘family member’ while ‘occupying’ or, while a
pedestrian, when struck by any ‘auto.’”

General Liability Policy

{912} The general liability policy provides that Federal
“will pay damages the insured becomes legally obligated to pay”
because of “bodily injury” caused by an “occurrence.” The policy
excludes coverage for injury “arising out of the ownership,
maintenance, use or entrustment to others of any” auto which the
insured owns or operates. However, this exclusion does not apply
to “liability for any insured arising out of the parking of an auto
on or next to your premises; provided such auto is not owned by,

rented or loaned to such insured.”



Integrated Risks Policy

{913} The integrated risks policy provides that Federal
“agrees to pay on behalf of or indemnify the Insured for all sums,
subject to the Maintenance Amount and the Retention, as a result of
or in connection with a Loss anywhere, which fall under any of the”
listed coverages. The listed coverages include, e.g., “Third Party
Liability when Discovered during the Policy Period.”

{914} The policy defines “third party liability” as “any
liability of the Insured arising out of a Claim the Insured is
obligated to pay by reason of liability imposed upon the Insured by
law or in equity ***, including” personal injury, physical injury,
and “the wuse, possession, repossession or ownership of an
Automobile *** 7

{915} The integrated risks policy further provides:
“Fronted Insurance Policies are policies written for the
Named Insured by the Company as shown on Schedule C. This
policy will drop down and provide broader coverages as
provided under this policy over the fronted policies and the
fronted policies will be subject to the Limit of Liability
of this policy. The Maintenance Amount and Retention will
apply to any Loss paid by the fronted policies regardless of
any deductible or retention, if any, shown on the fronted
policies.”

The business auto policy is listed on Schedule C.

Law and Analysis

{916} We review de novo the common pleas court’s decision
on summary Jjudgment, employing the same standard the common pleas

court used to determine whether summary judgment was appropriate.



Summary judgment is appropriate only if (a) there is no genuine
issue as to any material fact that remains to be litigated, (b)
viewing the evidence in the light most favorable to the party
opposing the motion, reasonable minds can come to but one
conclusion, and that conclusion is adverse to the non-movant, and
(c) the moving party is entitled to judgment as a matter of law.
See, e.g., Temple v. Wean United, Inc. (1977), 50 Ohio St.2d 317,
327.

{917} Federal’s first assignment of error challenges the
common pleas court’s grant of summary judgment for plaintiff on the
business auto policy; the second challenges the court’s grant of
summary judgment on the integrated risks policy. Plaintiff’s cross
appeal challenges the court’s determination that the decedent was
not insured under the integrated risks policy, and that the general
liability policy was not an automobile liability policy as to which
Federal was required to provide UM/UIM coverage. We address each
of these arguments separately below.

A. Business Auto Policy

1. Is National City Self-Insured?

{918} Federal first argues that the common pleas court
erred by holding that National City was not self-insured as a
practical matter. The uninsured motorist provisions of R.C.
3937.18 do not apply to a self-insured entity. Grange Mut. Cas.
Co. v. Refiners Transport & Terminal Corp. (1986), 21 Ohio St.3d

47, syllabus. Thus, Federal argues, if we find that National City



was self-insured, Federal was not required to offer uninsured
motorist coverage to it.

{919} This argument misses the mark. The issue whether a
party is self-insured is only relevant 1if no offer of UM/UIM
coverage was made, so that coverage must be implied by operation of
law if it is to exist at all. Here, the Federal business auto
policy was actually issued with a UM/UIM endorsement, which
National City purportedly rejected the day before the policy became
effective. Thus, the question whether UM/UIM coverage was
statutorily mandated appears to be irrelevant; Federal actually
provided the coverage.

{920} Accordingly, we reject Federal’s assertion that it
was not required to provide UM/UIM coverage because National City
was self-insured in the practical sense.

2. Was National City’s Rejection of UM/UIM Coverage Valid?

{921} Federal next contends that the common pleas court
erred by finding that National City did not wvalidly reject UM/UIM
coverage under the business auto policy.

{922} An insurer must make an express written offer of
UM/UIM coverage in order for the insured to expressly, knowingly
reject such coverage. Gyori v. Johnston Coca-Cola Bottling Group,
Inc. (1996), 76 Ohio St.3d 565, paragraph one of the syllabus. To
satisfy the offer requirement of R.C. 3937.18(A), an insurer must
inform the insured, in writing, of the availability of UM/UIM

coverage, set forth the premium for that coverage, include a brief



description of the coverage, and expressly state the policy limits
for UM/UIM coverage. Linko v. Indemnity Ins. Co. (2000), 90 Ohio
St.3d 445, 447-48. The supreme court has recently held that the
requirements of Linko continue to apply with respect to an offer
and rejection of UM/UIM coverage, even after the amendments to R.C.
3937.18 set forth in Am. Sub. HB 261, which are applicable to the
present case. Kemper v. Michigan Miller Mut. Ins. Co., 98 Ohio
St.3d 162, 2002 Ohio 7101.°

{923} There is no evidence in the record that Federal made
a written offer of UM/UIM coverage to National City. The common
pleas court relied on this fact to find that National City did not
validly reject UM/UIM coverage. However, the court did not address
the fact that the policy issued by Federal actually included a
UM/UIM endorsement. In light of the actual inclusion of UM/UIM
coverage in the policy, the existence of a written offer of
coverage i1s unnecessary. The policy itself includes all of the
information which Linko requires the insurer to provide in a
written offer, so that National City could make an informed
decision whether to accept or reject that coverage.

{924} Nevertheless, there is a genuine issue of material
fact as to whether National City rejected the UM/UIM coverage
included in the policy, and if so, when. There is evidence in the

record that the person who signed the rejection form, Elizabeth

!S.B. 97 has since superceded Linko and Gyori.



Hagman, was actually a vice president of National City Bank, not of
National City Corporation, the named insured on the policy. If
this is true, she may not have had the authority to reject coverage
on National City Corporation’s behalf, and as a result, the
rejection may be invalid. There is further evidence in the record
that a Thomas Richlovsky also signed the form on National City’s
behalf some time after Hagman did, but it is not clear when he did
so.? This evidence creates genuine issues of material fact which
preclude summary judgment on the gquestion whether National City
Corporation validly rejected UM/UIM coverage before the occurrence
at issue.

{925} In light of the common pleas court determination
that National City did not validly reject UM/UIM coverage because
no written offer of coverage was made, the court did not address
the effect of the issuance of the policy with a UM/UIM endorsement,
or the effect of the alleged rejection. Accordingly, we must
reverse the court’s holding on this matter and reverse and remand
for further proceedings on the question whether the National City
validly rejected UM/UIM coverage before the occurrence at issue

here.

‘With respect to the timing of the rejection, it may be
significant that the endorsement for the return of premiums from
rejected UM/UIM coverage is dated October 24, 2000, more than two
years after the coverage was allegedly rejected by Hagman, and
several months after the occurrence at issue.



{926} Federal also argues that the court erred by finding
that plaintiffs were entitled to UM/UIM coverage. Having found a
genuine issue as to whether National City wvalidly rejected the
coverage expressly included in the policy, we need not address
this issue.

3. Medical Payments Coverage.

{927} Federal contends that the common pleas court erred
by finding that the decedent was an insured entitled to medical
payments coverage under the business auto policy. The common pleas
court determined that, although Scott-Pontzer i1s not directly
applicable to the construction of medical payments coverage (which
is not statutorily mandated), the rationale of Scott Pontzer is
equally applicable here. Therefore, the court found, the parties
must have intended to include employees among the insureds. Family
members of individual insureds are afforded medical payments
coverage under the express terms of the policy, either “while
‘occupying’ or, while a pedestrian, when struck by any ‘auto.’”
Therefore, the court held, the decedent was entitled to medical
payments coverage.

{928} The express terms of the medical payments coverage
states that Federal will pay reasonable expenses incurred for
necessary medical and funeral services to or for an “insured” who
sustains bodily injury caused by an accident. The term “insured”
is defined as you and “if you are an individual, any ‘family

member’” while occupying or, while a pedestrian, when struck by,



any auto. Elsewhere in the policy, the term “you” is defined as
the named insured. An endorsement lists as named insureds National
City Corporation and its various corporate subsidiaries. Thus, the
persons explicitly covered under this portion of the policy are
corporations.

{929} We agree with the common pleas court that the
medical payments coverage would be illusory if it were limited to
coverage of the named insured corporations, which cannot suffer
bodily injury. Cf. Lakota v. Westfield Ins. Co. (1998), 132 Ohio
App.3d 138, 143; State Auto Ins. Co. v. Golden (1998), 125 Ohio
App.3d 674, 678 (insurance contract is not illusory if insured
obtains some benefit). Following the reasoning of the Supreme
Court in Scott- Pontzer, 85 Ohio St.3d at 664, “naming the

corporation as the insured is meaningless unless the coverage

extends to some person or persons - including the corporation’s
employees.”
{930} Because the term “you” as used in the medical

payments coverage form includes individual employees, the term
“insured” includes family members of employees, while occupying or,
while a pedestrian, when struck by, any auto. Therefore, the
decedent was insured under the medical payments coverage.

B. Integrated Risk Policy

1. Was Federal Obligated to Offer UM/UIM Coverage-?

{931} Federal next urges that the common pleas court erred

by finding that Federal was required to offer UM/UIM coverage under



the integrated risk policy. The common pleas court concluded that
the integrated risk policy broadened coverage under the business
auto policy. Therefore, the court held, Federal was required to
offer UM/UIM coverage, and its failure to do so resulted in the
inclusion of such coverage as a matter of law.

{932} Federal argues that the coverages expressly provided
by the integrated risk policy do not provide automobile liability
coverage, and that the excess coverage afforded to “fronted
policies” is only applicable if coverage is otherwise provided by
the integrated risk policy. Therefore, Federal claims, it was not
obligated to offer UM/UIM coverage under the integrated risk
policy.

{933} We agree with the common pleas court that Federal
was required to offer UM/UIM coverage under the integrated risk
policy, and its failure to do so resulted in the inclusion of such
coverage as a matter of law, although our reasoning is somewhat
different from the common pleas court’s. The integrated risk
policy is limited to listed coverages. By the policy’s terms,
Federal agreed to “pay on behalf of or indemnify the Insured for
all sums *** as a result of or in connection with a Loss anywhere,
which falls under any of the following coverages.” Some ten
coverages are then listed. Thus, the policy is limited to the
listed coverages.

{934} The integrated risk policy operates as excess

coverage over the business auto policy, but only to the extent that



the coverages provided under the two policies coincide. The
integrated risk policy specifically states that “[t]his policy will

drop down and provide broader coverages as provided under this

policy over the fronted policies and the fronted policies will be
subject to the Limit of Liability of this policy.” This provision
clearly means that the integrated risk policy provides excess
insurance over and above the business auto and other “fronted”
policies if the integrated risk policy would cover the same loss.
Thus, we must examine whether the integrated risk policy includes
automobile liability coverage.

{935} One of the listed coverages in the integrated risk
policy 1is “third-party 1liability.” Third-party 1liability is
defined to include liability of the insured arising out of the use,
possession or ownership of an automobile. Therefore, the
integrated risk policy is an automobile liability insurance policy
upon which the insurer was required to offer UM/UIM coverage. See
R.C. 3937.18(A) and (L) (as in effect at the time the policy
issued) .

{936} Federal concededly did not offer UM/UIM coverage
under the integrated risk policy, and therefore, coverage is
provided by operation of law.

2. Was Plaintiff an Insured Under the Integrated Risk Policy?

{937} Federal further contends that the court erred by
finding that plaintiff was an insured under the Integrated Risk

Policy, entitled to claim benefits under the UM/UIM coverage. The



policy defines insureds to include employees of National City and
its subsidiaries “in respects their employment.” The Ohio Supreme
Court has held that an excess policy’s restriction of coverage to
employees acting within the scope of their employment is intended
to apply only to excess liability coverage, and not for purposes of
UM/UIM coverage provided by operation of law. Scott-Pontzer v.
Liberty Mut. Fire Ins. Co. (1999), 85 Ohio St.3d 660, 666.
Therefore, we agree with the common pleas court that plaintiff is
an insured entitled to UM/UIM benefits under the Integrated Risks
Policy.

{938} Federal attempts to distinguish Scott-Pontzer by
asserting that the policy there was a “follow form” to the business
auto policy, while the policy here is not. However, the fact that
the umbrella policy in Scott-Pontzer had its own definition of an
“insured” which differed from the Dbusiness auto policy’'s
definition, belies this argument. In our view, the critical factor
in Scott-Pontzer is that UM/UIM coverage is intended to protect
people, and therefore coverage of employees must be inferred when
UM/UIM coverage is imposed by operation of law.

{939} Accordingly, we overrule Federal’s second assignment
of error and affirm the common pleas court’s determination that the
integrated risks policy provided UM/UIM coverage to plaintiff by
operation of law.

3. Was Plaintiff’s Decedent an Insured Under the Policy?




{940} In her cross-appeal, Plaintiff argues that the court
erred by finding that the decedent was not an insured under the
integrated risks policy. She contends that, because coverage is
imposed by operation of law, family members as well as employees
should be considered covered. We disagree. When UM/UIM coverage
is imposed by operation of law on a corporate policy, the statutory
purpose to protect persons requires that the definition of who is
an insured should include people, specifically, employees of the
corporation. Scott-Pontzer, 85 Ohio St.3d at 664. However,
neither logic nor the policy underlying UM/UIM coverage requires
that UM/UIM coverage be extended to family members of employees
absent some policy language extending the definition of insured
persons to family members. There was no such language in the
integrated risks policy.

{941} Alternatively, appellant asserts that the decedent
should be considered an insured under the integrated risks policy
because this policy is an umbrella policy providing excess coverage
over the business auto policy, and the decedent was an insured
under the business auto policy. We have previously found that the
integrated risks policy is not an umbrella policy, but is
restricted to listed coverages. It contains its own definitions
and terms, and does not merely follow the business auto policy.
Therefore, we reject this argument.

{942} We agree with the common pleas court that the

definition of an “insured” under the integrated risks policy does



not include family members of employees. Therefore, we overrule
the first assignment of error in plaintiff’s cross-appeal.

C. General Liability Policy.

{943} Plaintiff’s second assignment of error on cross-
appeal contends that the common pleas court erred by holding that
the general liability policy is not an automobile liability policy
as to which Federal was required to offer UM/UIM coverage. The
general liability policy specifically excludes coverage for injury
“arising out of the ownership, maintenance, use or entrustment to
others of any” auto which the insured owns or operates, but
provides that this exclusion does not apply to “liability for any
insured arising out of the parking of an auto on or next to your
premises; provided such auto is not owned by, rented or loaned to
such insured.” Plaintiff wurges that this exception to the
exclusion creates automobile 1liability coverage. Therefore,
plaintiff claims, Federal was required to offer UM/UIM coverage and

its failure to do so resulted in the imposition of such coverage
as a matter of law.

{944} We agree with the common pleas court that the
coverage afforded by this exception to the exclusion from coverage
does not meet the statutory definition of “automobile liability or
motor vehicle liability policy of insurance” under R.C. 3937.18(L),
as amended by Am. Sub. HB 261. The statute defines such policies
as, e.g., “[alny policy of insurance that serves as proof of

financial responsibility, as proof of financial responsibility is



defined by division (K) of section 4509.01 of the Revised Code, for
owners or operators of the motor vehicles specifically identified

#3  wproof of financial responsibility”

in the policy of insurance.
means “proof of ability to respond in damages for liability
“arising out of the ownership, maintenance or use of a motor
vehicle *** _~

{945} The coverage afforded by the exception to the
exclusion does not apply to such liability, so this policy could
not serve as proof of financial responsibility. Therefore, it is
not an automobile liability or motor vehicle liability insurance
policy as to which UM/UIM coverage had to be offered.

Conclusion

{946} For the foregoing reasons, we find a genuine issue
of material fact precluded summary judgment for the plaintiff on
the question whether National City rejected UM/UIM coverage under
the Dbusiness auto policy before the occurrence at issue.
Therefore, we reverse and remand for further proceedings on this
issue. However, we affirm the court’s determination that UM/UIM
coverage was provided by operation of law under the integrated risk
policy, and that the general liability policy was not an automobile

policy as to which Federal was required to offer UM/UIM coverage.

The statute also includes umbrella policies of insurance as
automobile 1liability or motor vehicle liability policies. The
general liability policy 1is clearly not an umbrella policy,
however.



Accordingly, we affirm in part, reverse in part and remand for

further proceedings.

JUDGE
JAMES D. SWEENEY

FRANK D. CELEBREZZE, JR., J. CONCURS

SEAN C. GALLAGHER, J.

CONCURS IN PART AND DISSENTS IN PART
WITH SEPARATE CONCURRING AND DISSENTING
OPINION

*SITTING BY ASSIGNMENT, JUDGE JAMES D. SWEENEY, RETIRED, OF
THE EIGHTH DISTRICT COURT OF APPEALS.

SEAN C. GALLAGHER, J., CONCURRING IN PART, DISSENTING IN PART:

{947} |respectfully dissent from the majority view that a question of fact exists as to
whether National City Bank effectively rejected UM/UIM coverage under the business auto
policy at issue in this case. | would affirm the trial court’ s ruling that National City did not
validly reject UM/UIM coverage.

{948} | also respectfully dissent from the majority view that the decedent was not an
insured under the integrated risk policy. | would reverse the trial court decision that denied
coverage under this policy to the decedent.

{949} | concur with the majority view and analysis that the issue of whether National
City is self-insured is irrelevant because the business auto policy was issued with a
UM/UIM endorsement. | also concur with the majority view and analysis that the decedent

was an insured entitled to medical payments under the business auto policy. Further, |



concur with the majority view and analysis that the integrated risk policy includes
automobile liability coverage, and as such, Federal was required to offer UM/UIM coverage
under the policy. The failure to do so resulted in the inclusion of such coverage by
operation of law.

{950} | also agree with the majority view and analysis that the plaintiff was an
insured under the integrated risk policy. Lastly, | agree with the majority view, albeit for
somewhat different reasons, that the general liability policy is not an automobile liability
policy that would require Federal to offer UM/UIM coverage.

l. Issues involving the purported rejection of UM/UIM coverage under the business
auto policy:

{951} The majority correctly points out that the finding by the trial court that no valid
rejection occurred was based on the erroneous view that no separate written offer of
UM/UIM coverage was made. As noted, the policy itself included UM/UIM coverage so a
separate offer was unnecessary. Nevertheless, the trial court reached the correct decision,
albeit for the wrong reasons. “When a trial court has stated an erroneous basis for its
judgment, an appellate court must affirm the judgment if it is legally correct on other
grounds, that is, it achieves the right result for the wrong reason, because such an error is
not prejudicial.” Gunsorek v. Pingue (1999), 135 Ohio App.3d 695, quoting State v.
Payton (1997), 124 Ohio App.3d 552.

{952} The majority notes that it is unclear from the record whether the person who
signed the form, Elizabeth Hagman, was an actual representative of the insured, National
City Corporation. Further, it is unclear as to when a second signer, Thomas Richlovsky,

actually signed the document purportedly rejecting coverage. These facts, coupled with



the endorsement for the return of premiums being dated more than two years after the
coverage was purportedly rejected and several months after the accident, make the
rejection invalid. |fail to see what will be gained from further proceedings in the lower court
to effectively change the facts as they existed at the time of this claimed rejection of
UM/UIM coverage.

Il. Issues involving the integrated risk policy and plaintiff’ s decedent:

{953} | would find that the integrated risk policy in this case is an umbrella policy
because it affords additional coverage for damages covered under the business auto
policy. | can find no clear authority for the position of the majority that this court has
previously found that the integrated risk policy is not an umbrella policy. | would evaluate
such policies by the specific language of the particular policy at issue, not by the label or
name the policy is given. The integrated risk policy here qualifies as an umbrella policy
because it provides excess coverage beyond the insured’s primary policy. Cleveland
Builders Supply Co. v. Farmers Ins. Group of Columbus (1995), 102 Ohio App.3d 708.

{954} The majority finds that the definition of “who is an insured” in the integrated
risk policy should, logically, control who is covered for UM/UIM coverage, even where it is
imposed by operation of law. The policy at issue here only contained the word “you,”
viewed by the majority as applying only to employees, with no additional qualifying
language for non-employee family members. The absence of this qualifying language is
viewed as fatal by the majority. Nevertheless, the majority opinion does not address the

fact that the decedent was an “insured” for purposes of the underlying business auto

policy.



{955} In Scott-Pontzer v. Liberty Mut. Fire Ins. Co. (1999), 85 Ohio St.3d 660, the
Supreme Court of Ohio ignored restrictive language in umbrella/excess policies for UM/UIM
coverage that arose by operation of law. In applying UM/UIM coverage by operation of
law, Scott-Pontzer clearly avoided the “scope of employment language,” limiting that
language to the excess liability coverage. The court found the restrictive language was
meaningless to the UM/UIM coverage because that coverage was imposed by operation of
law. Id. at 666. Nevertheless, the court presumably applied the definition of the underlying
policy for determining who was an insured. See Id. at 665.

{956} In Holliman v. Allstate Ins. Co. (1999), 86 Ohio St.3d 414, decided shortly
after Scott-Pontzer, the Supreme Court of Ohio, in adopting the analysis of the Tenth
District Court of Appeals, held the restrictive language of the phrase “any resident relative”
in the definition of who is an insured effectively limited UM/UIM coverage that did not arise
by operation of law.

{957} | see the Holliman and Scott-Pontzer decisions as inconsistent. Drawing
distinctions between coverage that arises by operation of law and coverage that is
expressed in a policy distorts the contractual relationship of the parties. Decisions that
apply definitional restrictions in one setting and ignore them in another only serve to foster
divergent results in defining who is an insured in insurance contract interpretation. Either
we give deference to the UM/UIM statute’ s public policy principle across the board or we
strictly apply the definitional language in all situations.

{958} The majority relies on Scott-Pontzer to afford coverage to plaintiff Renter
under the integrated risk policy, but then, by implication, uses the logic of Holliman to deny

decedent coverage under the same policy. | fail to see the logic in the distinction often



raised that Scott-Pontzer deals with UM/UIM coverage that arises by operation of law from
Holliman and similar cases, where UM/UIM coverage is contained in a policy.

{959} If the definition of who is an insured in contract law is to have any real
meaning, then it should be universally applied, or ambiguity exists. Holliman is simply a
well-written and well-reasoned “end run” around Scott-Pontzer that has the effect of
limiting the scope of Scott-Pontzer without expressly overruling it. If the Supreme Court
wanted to overrule Scott-Pontzer with Holliman, it should have done so. The two decisions
are inconsistent when analyzed from the perspective of “who is an insured” rather than
from the perspective of how the coverage arises. The failure to address this fundamental
issue has caused much of the confusing “a la carte” analysis surrounding Scott-Pontzer.

{960} Further, | cannot ignore that in the instant case, as in Scott Pontzer, the
decedent was an insured for purposes of the underlying business auto policy. This policy
was expressly linked to the integrated risk policy by the very terms in the integrated risk
policy. To ignore the definition of one policy while applying an interpretation of a definition
in a second policy, where both policies are linked, does not appear to be logical. This court
addressed the question of how the definition of *who is an insured” in one Scott-Pontzer
policy was tied to the coverage provision of the second policy in Scott-Pontzer that arose
by operation of law. In Buder v. Indiana Ins. Co., Cuyahoga App. No. 81849,
2003-0hio-2370, this court, in analyzing Scott-Pontzer said:

“Presumably, the definition of the insured contained in the underlying
policy of insurance in Scott-Pontzer sufficed for determining who was an
insured for UIM coverage implied by operation of law in the
excess/umbrella policy. n2

“n2 This is a necessary inference since the court refused to apply the
language that identified who was insured in the excess/umbrella liability



policy. In other words, itis nonsensical to conclude that the Ohio Supreme

Court relied upon the definition of who is an insured in the excess/umbrella

policy for purposes of determining the insured in the UIM coverage implied

by operation of law because that policy clearly limited insured employees

to those acting within the scope of employment. If the court had construed

the language of the excess/umbrella policy, Scott-Pontzer, who was injured

operating his personal vehicle while off-duty, would not have been an

insured. See Scott-Pontzer v. Liberty Mutual Fire Ins. Co. (Jan. 20, 1998),

Stark Cty. App. No. 97-CA-0152, 1998 Ohio App. LEXIS 323 (setting forth the

language of the excess/umbrella insurance policy).”

{961} While contracting parties should be free to contract and define who is an
insured, policies that are expressly linked should either have definitions and coverage
terms that are consistent with each other, or expressly and clearly state at the front of the
policy that the parties covered, or coverage terms provided, are different between policies.

Insurance policies that are expressly linked together, but contain inconsistent definitions of
who is an insured, help create much of the ambiguous analysis of Scott-Pontzer.

{962} In this case, the integrated risk policy was offered by Federal, the same
company offering coverage under the business auto policy. The integrated risk policy
clearly referenced the existence of the business auto policy in Schedule C. These policies
were linked together despite the fact that they were offered with differing definitions of
“who is an insured” between them.

{963} Absentwhat | see as a conflict between Holliman and Scott-Pontzer, | would
restrict application of the integrated risk policy to the defined insured, but would only do so
where “who is an insured” is clearly and fully defined at the front of the policy. However,
where definitions or coverage terms between linked policies are different and these

differing definitions or coverage terms are not expressly made clear, an inherent ambiguity

exists. If the contract language is clear and unambiguous, then its interpretation is a matter



of law. Heritage Mut. Ins. Co. v. Ricart Ford, Inc. (1995), 105 Ohio App.3d 261, 266.
However, where language in an insurance policy is doubtful, uncertain or ambiguous, the
language will be construed strictly against the insurer and liberally in favor of the insured.
Id. “The test for determining whether language used in an insurance policy is ambiguous
is whether that language is ‘*** reasonably susceptible of more than one
interpretation***.” » Santana v. Auto Owners Ins. Co. (1993), 91 Ohio App.3d 490, 494;
Ryberg v. Allstate Insurance Co., (July 12, 2001), Franklin App. No. 00AP-1243.

{964} Since the insurer expressly linked both the business auto policy and the
integrated risk policies together, | would find the decedent is an insured under the
integrated risk policy in light of the apparent inconsistency on limiting language between
Scott-Pontzer and Holliman.

{965} Again we are reminded that “An insurer must draft its policy carefully, using
language that is clear, unambiguous and consistent with the requirements of the law. King
v. Nationwide Insurance Company (1988), 35 Ohio St.3d 208, 212-213. Moreover, where
the insurer fails in this regard by fashioning contractual provisions that are, “reasonably
susceptible of more than one interpretation, they will be construed strictly against the
insurer and liberally in favor of the insured.” Scott-Pontzer v. Liberty Mut. Fire Ins. Co.
(1999), 85 Ohio St.3d 660, 664, 710 N.E.2d 1116.” Grange Mutual Casualty Co. v. Rosko
(2001), 146 Ohio App.3d. 698.

{966} Only when clarity is restored to the drafting of insurance contracts can we
expect clarity in the interpretation of contract language. As Judge Cupp stated in a
concurring opinion in Finn v. Nationwide Agribusiness Ins. Co., Allen App. No. 1-02-80,

2003-0Ohi0-4233: “The misshapen reasoning unleashed by Scott-Pontzer burrows deep.



Its resulting course of twists and turns convolutes analysis and upends logic. But along its
path we are required to tread.”

{967} On the issue of the general liability policy, while | agree that the policy
coverage afforded by the exception does not apply to serve as proof of financial
responsibility, 1 would find that the policy was not an automobile policy because the
provision providing coverage for parked vehicles was simply “incidental” to the overall
coverage of the insurance policy. This court has already addressed this issue in Ryan v.
Dolin, Cuyahoga App. No. 81689, 2003-Ohio-2738, and McCullar v. Barth Industries,

Cuyahoga App. No. 82354, 2003-Ohio-4194.
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