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KARPINSKI, J.:

{91} Defendant-appellant, Roszlyn Stewart, appeals her jury
trial conviction for felonious assault and the imposition of post-
release control. Defendant was involved in a car accident on St.
Clair Avenue near East 64" Street. The victim, a seventy-seven-
year-old woman, was making a U-turn on St. Clair when she pulled
her car in front of defendant’s. Defendant was unable to stop in
time and the cars collided. The victim’s car was not drivable
because the back wheels were bent. Defendant, on the other hand,
was able to drive off in her car, which had only broken lights.
Because she was shaken up by the accident, the victim stayed in her
car. The twenty-one-year-old defendant, meanwhile, got out of her
car, opened the victim’s car door, and struck her in the face.

{92} Although the police never reported to the scene of the
accident, EMS did. The victim told EMS that her son would
transport her to the hospital. Her son took her to Euclid General
Hospital, where an X-ray revealed that she had an inferior orbital
fracture. The Thospital referred her to Dr. Louis, an
ophthalmologist, to assess any potential damage to the eye itself.

Although the eye suffered no permanent damage, it was and remains
pushed back into the eye socket a few millimeters.

{93} The jury convicted defendant of felonious assault, a

second degree felony. She timely appealed, stating three



assignments of error. For her first assignment of error, she
states:
I. TRIAL COURT FAILED TO ADVISE APPELLANT OF
MANDATORY POST RELEASE CONTROL SANCTIONS IMPOSED
AS A PART OF SENTENCING.

{94} Both parties agree that at the sentencing hearing the
trial court failed to advise the defendant of the statutorily
required post-release control.' The court did not inform defendant
at the sentencing hearing of the post-release control it imposed;
however, control was included in the court’s judgment entry, which
states in part: “Post release [sic-no hyphen] control is a part of
prison sentence.” The state argues that because of the omission at
the hearing the case must be remanded for resentencing. Defendant
argues, on the other hand, that this omission requires post-release
control be stricken and removed from the journal entry.

{95} Neither party disputes that the failure to advise
defendant of post-release control at the sentencing hearing was an
error. “Pursuant to R.C. 2967.28(B) and (C), a trial court must
inform the defendant at sentencing or at the time of a plea hearing

that post-release control is part of the defendant's sentence.”

Woods v. Telb (2000), 89 Ohio St.3d 504, syllabus paragraph two.

'R.C. 2967.68(B) states in pertinent part: “Each sentence to
a prison term for a felony of the first degree, for a felony of the
second degree, for a felony sex offense, or for a felony of the
third degree that is not a felony sex offense and in the commission
of which the offender caused or threatened to cause physical harm
to a person shall include a requirement that the offender be
subject to a period of post-release control imposed by the parole
board after the offender's release from imprisonment.”



Further, neither party disputes that R.C. 2967.68 mandates the
court advise defendant of post-release control at sentencing. The
qguestion, therefore, is, should this court remand the case for
inclusion of post-release control in a new sentencing hearing or
should it wvacate the post-release control portion of the sentence?

{96} First, we note that only the parole board has authority
to impose post-release control. The court merely advises defendant
he may be or is subject to such control. Second, the state did not
appeal or even cross-appeal on this issue or, for that matter, on
the issue of the sentence. The state has the right to participate
in sentencing hearings and to appeal any sentencing decision that
is allegedly contrary to law. R.C. 2953 (B) (2). Thus the state has
waived any right to correct this error.

{97} In a similar case in which the state never appealed or
even cross-appealed this issue, this court recently ruled that when
the trial court fails to give the required advisement on post-
release control at the sentencing hearing then the case must be
remanded for correction of the journal entry to show that post-
release control is not included in the sentence. State v. Fitch,
Cuyahoga App. No. 79937, 2002-0Ohio-4891, discretionary appeal
allowed 2003-Ohio-1189. Although this court is empowered to
correct plain errors, we must acknowledge the chilling effect that
will result if we would remand the case for a new hearing in order
to make defendant subject to post-release control--solely as a

result of his appeal. We thus remand this case to allow the trial



court to correct its judgment entry to be consistent with what the
court said to defendant at the hearing.

{98} For her second assignment of error, defendant states:

TRIAL COURT ERRED IN REFUSING TO INSTRUCT THE JURY ON

AGGRAVATED ASSAULT, THE OFFENSE OF INFERIOR DEGREE OF

FELONIOUS ASSAULT.

{99} Defendant claims that the court should have given the
jury the option of finding her guilty of aggravated assault in
addition to considering felonious assault. Aggravated assault
requires, first, a sudden passion or fit of rage on the part of
defendant and, second, sufficient provocation by the victim to
induce this passion or rage.?

{910} Defendant requested a jury instruction on aggravated
assault. During the discussion in the trial court concerning this
request, defense counsel pointed out that defendant £fit the
requirement of being in a sudden rage, as described by all the
witnesses. The court held, however, that making an illegal U-turn
was not sufficient provocation to justify defendant’s rage. We
agree.

{911} The Ohio Supreme Court has addressed the issue of
what constitutes sufficient provocation and has ruled that in

addition to considering the defendant’s mental and emotional state,

“The statute setting forth the elements of “aggravated
assault,” R.C. 2903.12, states in pertinent part: “No person, while
under the influence of sudden passion or in a sudden fit of rage,
either of which is brought on by serious provocation occasioned by
the victim that is reasonably sufficient to incite the person into
using deadly force, shall knowingly: Cause serious physical harm to
another *** 7



the court must consider the surrounding <conditions and
circumstances of the incident. State v. Deem (1988), 40 Ohio St.3d
205, 211. In Deem, the court considered the victim’s bumping of
defendant’s car with her car a “remote and minor incident,” which,
even with the stormy romantic history between that victim and
defendant, was not reasonably sufficient to constitute provocation
which would incite the use of deadly force.

{912} Whereas the accident 1in Deem was a minor bump
between the cars, the collision in the case at bar was forceful
enough to render the wvictim’s car inoperable. Nonetheless, this
court has held that a traffic collision, even when intentionally
caused, is not sufficient provocation to induce the sudden rage or
passion needed for that mitigating element which would turn a
felonious assault into an aggravated assault. In State v. Lee
(Oct. 26, 1989), Cuyahoga App. No. 56033, the driver intentionally
cut off another car, which action caused the second car to rear-end
the driver’s car. This court ruled that “[t]lhe evidence was
insufficient to support appellant's claim that there existed a
sudden, serious provocation sufficient to cause him to strike the
victim with an aluminum baseball bat.” Id. at *7. If an
intentionally caused collision is not sufficient provocation, then
certainly an accidental one is not. As the trial court noted, if a
minor traffic infraction resulting in a collision were considered
sufficient provocation for the use of deadly force, the morgue
would need to expand to hold all the victims. Although defendant

has shown that she was in a fit of sudden passion or rage at the



time of the assault, she has failed to show that the traffic
offense which caused the accident was sufficient to provoke her
extreme response. The trial court correctly declined to instruct
the jury on the offense of aggravated assault. This assignment of
error is overruled.

{913} For her third assignment of error, defendant states:

THE EVIDENCE WAS INSUFFICIENT TO SUPPORT A FINDING OF GUILT

AS TO THE CHARGE OF FELONIOUS ASSAULT BECAUSE APPELLANT DID

NOT KNOW THAT HER CONDUCT COULD CAUSE SERIOUS PHYSICAL HARM.

{914} Defendant argues that, although she does not dispute
that the wvictim suffered serious physical harm, there is no
evidence that a reasonable person would expect a single punch to
result in such a serious injury. The test for determining the
sufficiency of evidence requires the reviewing court, while
examining the evidence in a 1light most favorable to the
prosecution, to decide whether a reasonable person could find that
beyond a reasonable doubt all the essential elements were present.

State v. Martin (1983), 20 Ohio App.3d 172.

{915} Felonious assault is defined as knowingly causing
serious physical harm to another.’ The only element defendant
disputes is the mens rea, that is, that she knew that one punch
would cause such serious physical harm. “It is a fundamental

principle that a person is presumed to intend the natural,

R.C. 2903.11 states in pertinent part: “(A) No person shall
knowingly do *** the following: (1) Cause serious physical harm to
another *** 7



reasonable and probable consequences of his voluntary acts.” State
v. Johnson (1978), 56 Ohio St.2d 35, 39.

{916} The victim in the case at bar is a seventy-seven-
year-old woman who is four feet eleven inches tall and weighs no
more than 100 pounds. General knowledge of the vulnerability of a
woman this age and build may be assumed. The defendant is twenty-
one years old. Further, the testimony of Dr. Louis, the treating
physician, supports a finding that the majority of these types of
eye injuries are the result of a fist fight. Finally, defendant
struck the victim hard enough to fracture a bone and, as the doctor
stated, push her eye back several millimeters in its socket.
Although defendant’s actions may not have been carefully planned,
she punched the wvictim with enough force to cause the injuries.
She can, therefore, be found to have intended the consequences of

her action. The third assignment of error is overruled.

Affirmed.
COLLEEN CONWAY COONEY, J., CONCURS.
JAMES J. SWEENEY, P.J., CONCURS AND DISSENTS WITH SEPARATE

CONCURRING AND DISSENTING OPINION;

DIANE KARPINSKI
JUDGE

JAMES J. SWEENEY, P.J., CONCURRING AND DISSENTING:

{917} While I concur with the majority’s disposition of
Assignments of Error II and III, I respectfully dissent with regard
to Assignment of Error I. In this case, the jury convicted

defendant of felonious assault, a felony of the second degree.



Thus, R.C. 2967.28(B) makes a three-year period of post-release
control a mandatory part of defendant’s sentence.

{918} Defendant’s sentencing journal entry provides that
defendant’s sentence includes the maximum period of post-release
control under R.C. 2967.28. However, defendant maintains that the
trial court erred in failing to advise her of post-release control
in accordance with Woods v. Telb (2000), 89 Ohio St.3d 504.
Unlike the period of mandatory post-release control involved in
this case, Woods involved the constitutionality of imposing
discretionary post-release control sanctions.*

{919} This Court has remanded cases to advise defendants
of post-release control where the statute required its imposition.

State v. Harris, Cuyahoga App. No. 81677, 2003-Ohio-1003 at 992-3,
following State v. Johnson, Cuyahoga App. No. 80459, 2002-Ohio-
4581. In Johnson, the court reasoned that “cases involving
mandatory post-release control do not implicate the separation of
powers doctrine, because in these cases, the APA exercises no
discretion over whether an offender is subject to sanctions;
rather, the statute mandates its imposition.” Johnson, 2002-Ohio-
4581 at Y19 (emphasis in original). “Furthermore, in such cases,
upon remand, the sentencing court is not modifying its sentence,

but rather, is correcting a statutorily incorrect sentence.” Id.

*In Woods, the Ohio Supreme Court explicitly noted that “[t]he constitutionality of
mandatory post-release control (i.e., for those convicted of first or second-degree felonies,
felony sex offenses, or certain third-degree felonies) was never challenged in the court of
appeals.” Woods, 89 Ohio St.3d at 509 fn.3.



at 926 (emphasis in original). Similarly, in this case, the court
would not be modifying its sentence upon remand (since the
sentencing journal already purports to impose the mandated post-
release control) but would simply be advising the defendant of the
post-release control at hearing.

{920} Because I agree with the reasoning set forth in the
foregoing law, I dissent from the majority’s decision to vacate
this statutorily mandated part of the defendant’s sentence. I
would remand this matter for the limited purpose of advising
defendant of the mandatory post-release control aspect of her

sentence in accordance with Johnson and Harris.
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