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{11} Defendant-appellant Adolph Karafiat (“Karafiat;” d.o.b. February 25, 1918),
pro se, appeals from his conviction involving various city of Cleveland building and zoning
code violations subsequent to his plea of no contest. For the reasons adduced below, we
reverse and remand."

{12} A review of the record on appeal indicates that the complaint was filed on
January 23, 2002. The code violations contained in the complaint were in response to
appellant’s failure to repair or rectify a number of issues which were found to be present at
his home located at 3852 Ridge Road, Cleveland, Ohio. An auto repair shop, with vehicle
storage, was also being operated on the premises.

{13} OnFebruary 27, 2002, Karafiat, represented by counsel, withdrew his plea of
not guilty, entered a plea of no contest to the violations, and consented to a finding of
guilty. A presentence investigation report was then prepared.

{14} On March 27, 2002, the trial court conducted a sentencing hearing on the
matter. The court heard a detailed summation of the violations from the prosecutor. Next,
the court heard Mrs. Rios, a specialist employed by the housing court, who gave a
summary of her inspection of the property and her interview with the occupants.
Information gleaned from these persons indicated that some of the violations had been
corrected, but that a number of others remained unresolved.

{15} The prosecutor recommended that the court assess a fine of $5,000 and
further requested a delay of execution on the fine for thirty days so as to allow Karafiat to

cure the remaining violations, not including obtaining a required license to continue to
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operate an auto repair shop on the premises. The prosecutor also indicated that the city
would not object to 90% mitigation; in other words, if the homeowner could cure 90% of the
non-license violations, the fine would be waived. At that point, defense counsel informed
the court that, the last time counsel for the parties had spoken in court, the prosecutor had
proposed a fine of $2,000 with 90% mitigation. The court responded to this proposed plea
agreement, thusly: “[Defense counsel], on a commercial property, it’s typical and fairly
standard for the City to recommend it on a residential property. This is a residential
property that Mr. Karafiat and his family lives there, but it also can be used for commercial
purposes. Fine of $5,000.00 on a finding of guilty; delay execution until May 15™M.”

{16} Appellant presents three assignments of error for review.

I

{17} The first assignment of error states: “THE TRIAL COURT COMMITTED
PREJUDICIAL ERROR WHEN IT VIOLATED THE PLEA BARGAIN TO IMPOSE A
SENTENCE OF $2000 AND THEN IMPOSED A FINE OF $5000 AT A LATER DATE AT
THE TIME OF SENTENCING. TRIAL COUNSEL WAS US (sic) CONSTITUTIONALLY
INEFFECTIVE FOR NOT OBJECTING TO SAME VIOLATING DUE PROCESS CLAUSE
OF THE US CONSTITUTION.”

{118} In this assignment, appellant argues that his plea of no contest was not
knowing, voluntary and intelligently made. In particular, appellant claims that he was not
advised of the maximum potential sentence and fine, and that he would not have pled no
contest if he knew he would not receive a fine of $2,000 plus 90% mitigation. Basically, he

claims that he was not adequately explained the effect of his plea pursuant to Crim.R. 11.



{19} The transcript of the plea hearing reflects that the prosecutor did recommend
a fine of $2,000, plus 90% mitigation, with a stay of execution for thirty days pending
compliance. The court informed Karafiat after the recitation of the proposed plea
agreement that the court could accept or reject that recommendation. The court next
addressed Karafiat and explained the rights he was waiving under Crim.R. 11 in changing
his plea. These rights included the following: (a) right to a jury trial; (b) right against self-
incrimination; (c) the right of compulsory process for obtaining witnesses in his favor; (d)
the right to have the city prove his guilt beyond a reasonable doubt. Karafiat stated that he
understood these rights and that he “knowingly and willingly” surrendered them. The court
then continued the matter for a presentence report and warned Karafiat that, if there was
full compliance in curing the violations in the interim, the court was prepared to accept the
prosecutor’s plea bargain recommendation at sentencing. If not in full compliance, the
court specifically stated that there would be another recommendation; Karafiat responded,
“right.”

{1110} While the offenses in issue are identified on the face of the complaint as first
degree misdemeanors, it is unclear from the record on appeal whether these offenses are
“serious offenses” or “petty offenses.” A “serious offense” means any felony, and any
misdemeanor for which the penalty prescribed by law includes confinement for more than
six months. Crim.R. 2(C). A “petty offense” means a misdemeanor other than a serious
offense. Crim.R. 2(D). For purposes of taking a no contest plea, a serious offense
misdemeanor is controlled by Crim.R. 11(D), while a petty offense misdemeanor is
controlled by Crim.R. 11(E). In either situation, Crim.R. 11(D) or (E), and for purposes of

this appeal which involves at least one first degree misdemeanor according to the



complaint, both require the trial court when taking a plea thereunder to not accept the plea
without first informing the defendant of the effect of the plea.

{11} In addition:

{112} “Although rigid adherence to Crim.R. 11 is preferred, a court need only
substantially comply with its requirements as long as the record reflects that under the
totality of the circumstances, the defendant knowingly, intelligently, and voluntarily entered
his plea by subjectively understanding the effect of the plea and his rights waived. See
State v. Nero (1990), 56 Ohio St.3d 106, 108, 564 N.E.2d 474, 476 (citing State v. Stewart
(1977), 51 Ohio St.2d 86, 364 N.E.2d 1163).” City of Garfield Heights v. Mancini
(Cuyahoga, 1997), 121 Ohio App.3d 155, 156, 699 N.E.2d 132, 133.

{113} Informing the offender of “the effect of” the plea includes, in addition to
explaining the waiver of pertinent constitutional rights, explaining the minimum and
maximum terms of imprisonment and the possibility of consecutive sentences. See State
v. Moore (1996), 111 Ohio App.3d 833, 838, 677 N.E.2d 408, 411, City of Garfield Heights
v. Mancini, supra, 121 Ohio App.3d at 156. This was not done by the trial court herein.
Accordingly, the taking of the no contest plea did not substantially comply with Crim.R. 11
and the plea of no contest, and subsequent sentence, must be vacated.

{1114} The first assignment of error is well taken.?

*The second and third assignments of error are moot and need not be addressed.
App.R. 12(A)(1)(c). These remaining assignments stated the following: (a) as to the
second assignment, “[PJER THE RECORD THE APPELLANT'S PLEA IS
UNKNOWING/UNINTELLIGENT/INVOLUNTARY UNDER CRIM. RULE 11(c)(2)(c) FOR
FAILING TO ‘INFORMING (sic) HIM AND DETERMINING THAT HE UNDERSTANDS
THAT BY HIS PLEA HE IS WAIVING HIS RIGHT TO ... CONFRONT WITNESSES
AGAINST HIM ...” VIOLATING THE DUE PROCESS CLAUSE OF THE OHIO & U.S.
CONSTITUTION.”; and, (b) as to the third assignment, “[T|HE TRIAL COURT ERRED BY



Reversed and remanded.

JOSEPH J. NAHRA*
JUDGE
KENNETH A. ROCCO, A.J., CONCURS IN JUDGMENT ONLY WITH SEPARATE
CONCURRING OPINION.

MICHAEL J. CORRIGAN, J., DISSENTS WITH SEPARATE DISSENTING
OPINION.

(*SITTING BY ASSIGNMENT: Judge Joseph J. Nahra, Retired, of
the Eighth District Court of Appeals).

ROCCO, KENNETH A., A. J., CONCURRING:

{1115} I respectfully concur with the majority opinion in judgment only. In my view,
whether or not the trial court complied with the requirements of Crim.R. 11 matters little,
because the record demonstrates the city breached a significant term of its plea agreement
with appellant. This in itself mandates reversal.

{116} At the plea hearing, the prosecutor told the trial court that in exchange for
appellant’s plea of no contest, the city, inter alia, “would recommend a fine of $2000.00,”
and, in addition, the city had “no objection to suspending $1800.00 of the $2000.00 fine.”
The prosecutor placed no conditions upon this portion of the agreement.

{117} However, at the sentencing hearing, a different prosecutor suddenly
proposed the fine be raised to $5000, with a mitigation of 90% of it. Appellant, whom the

trial court had been informed was an elderly man with limited resources, thus was

IMPOSING A $5000 FINE WHEN FAILING TO COMPLY WITH THE MANDATES OF R.C.
§2947.14(A)/(B) AND (D) & TRIAL COURT BEING PREPARED TO IMPOSE JAIL TIME
ON INDIGENT APPELLANT IN LIEU OF PAYMENT OF FIN (sic) MONIES VIOLATING
DUE PROCESS CLAUSE 14™ AMENDMENT.”



subjected to a fine more than double the amount to which the city originally had agreed in
order to obtain his plea.

{118} Under these circumstances, the city violated the plain terms of the agreement
and circumvented the parties’ intent. Since one of the remedies for the breach of a plea
agreement is “rescission,” | concur in the decision to reverse appellant’s plea and
sentence and to remand this case. State v. Mathews (1982), 8 Ohio App.3d 145; State v.

Lewis, Allen App. No. 1-02-10, 2002-Ohio-3950.

MICHAEL J. CORRIGAN, J., DISSENTING:

{919} The majority acknowledges that a court does not err
in accepting a plea so long as the court substantially complies
with Crim.R. 11. The majority then concludes that the court below
did not substantially comply with the rule because the court did
not inform Karafiat about the waiver of pertinent constitutional
rights, nor about possible imprisonment. I respectfully dissent.

{920} The majority does not specify which constitutional
rights remained unknown to Karafiat when he entered his plea. He
complains that the court failed to advise him of his right to

appeal and of the potential maximum prison sentence.

{921} Karafiat, however, was not prejudiced by either
omission. That Karafiat brings this appeal shows that he
understood that right. Further, the trial court did not impose
jail time. I note here that Karafiat was never subject to a

possible prison term; he was subject to a potential term in the



county jail. See, e.g., State v. Knight (12" Dist.), 2002-Ohio-
4129 (“*** 3 jail sentence is not the equivalent of, or part of, a
prison term.”) .

{122} In any event, the court did substantially comply with
Crim.R. 11. Karafiat entered a knowing and voluntary plea and
whatever failures the trial court may have made did not work to his

prejudice. I would affirm.
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