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MICHAEL J. CORRIGAN, P.J.:

I.

{111} Defendant-appellant Cuyahoga Community College (“Tri-C”) appeals the trial court’s
denial of its multiple motions with respect to an age discrimination suit brought by its former
employee, plaintiff-appellee Mary Ann Stevenson (“Stevenson”). The matter proceeded to a jury
trial, after which the trial court entered a verdict in favor of Stevenson. For the reasons set forth
below, we reverse.

Il.

{12} Stevenson had been employed at Tri-C from 1991 until July of 2000 through a series
of non-renewable, one-year contracts. Tri-C initially hired Stevenson as Dean of Nursing, and
promoted her to Dean of Instruction at Tri-C’s Eastern Campus in 1993. In 1996, Tri-C selected
Stevenson for the position of Dean of Health Careers and Sciences on the Metropolitan Campus. As
Dean of Health Careers and Sciences, Stevenson was responsible for the college-wide coordination of
all programs and courses in this academic area. Stevenson worked under the direction of Alex
Johnson, Ph.D., President of the Metropolitan Campus.

{113} In September 1999, Stevenson had a hip replacement and went on a three-month
disability leave. During her leave, Dr. Johnson began to express his dissatisfaction about the lack of
development of the surgical technology (“surg-tech”) program and an escalating personnel issue
affecting the emergency technology (“EMT?”) program. Dr. Johnson sent Stevenson a letter on

January 13, 2000 informing her that her failure to resolve these issues would question her ability to



lead Health Careers and Sciences at the college. Stevenson responded with proposed intervention
strategies to which Dr. Johnson never responded.

{114} Despite Dr. Johnson’s stated concerns, his performance evaluations of Stevenson in
August 1999 and January 2000 indicated she “[m]et work objectives in support of College and unit
goals” without comment as to Stevenson’s leadership performance. Further, as early as late 1999, Dr.
Johnson informed Human Resources that he was thinking of not renewing Stevenson’s contract. In
the spring of 2000, Dr. Johnson followed through with his recommendation that Tri-C not renew
Stevenson’s contract. Susan Gifford, Assistant Vice President of Human Resources, issued a letter to
Stevenson on May 2, 2000, informing her that her current one-year contract would not be renewed.
She was 64 years of age.

{15} Following receipt of this letter, Stevenson requested and was granted an extra month of
employment so that she could retire with greater benefits. Tri-C filled Stevenson’s position as Dean
of Health Careers and Sciences with two interim replacements. At the time of trial, the position
remained unfilled.

{16} Stevenson brought an age and gender discrimination suit (she later dismissed the
gender discrimination claim). The trial court denied Tri-C’s motion for summary judgment and its
two motions for a directed verdict. After the jury returned a verdict in Stevenson’s favor (in the
amount of $670,000), Tri-C filed a motion for judgment notwithstanding the verdict or, in the
alternative, a new trial. Again, the court denied Tri-C’s motion. Finally, the court granted

Stevenson’s motion for prejudgment interest.



{7} On appeal, Tri-C argues that the court erred by not granting any of its motions because
Stevenson failed to establish a prima facie case of age discrimination and because she failed to rebut
Tri-C’s legitimate nondiscriminatory reason for not renewing her contract.

Il
A.

{118} A plaintiff may make a prima facie showing of age discrimination in one of two ways.
One, a plaintiff must “use direct evidence of age discrimination which tends to show by a
preponderance of the evidence that the employer was motivated by discriminatory intent in
discharging the employee.” Keener v. Legacy Health Services (2001), 148 Ohio App.3d 321, 325.
Direct evidence, explained the Ohio supreme court, means “that a plaintiff may establish a prima facie
case of age discrimination directly by presenting evidence, of any nature, to show that the employer
more likely than not was motivated by discriminatory intent.” Mauzy v. Kelly Services, Inc. (1996),
75 Ohio St.3d 578, 587.

B.

{19} The second means of making such a prima facie case requires the plaintiff to show: (1)
that he was a member of the statutorily-protected class; (2) that he was discharged (or that the
employer took an action adverse to the plaintiff’s employment); (3) that he was qualified for the
position; and (4) that he was replaced by, or that his discharge permitted the retention of, a person not
belonging to the protected class. Barker v. Scovill (1983), 6 Ohio St.3d 146, paragraph one of the
syllabus.

{110} If such a prima facie case is made, the defendant-employer “may then overcome the

presumption inherent in the prima facie case by propounding a legitimate, nondiscriminatory reason



for plaintiff's discharge. Finally, plaintiff must be allowed to show that the rationale set forth by
defendant was only a pretext for unlawful discrimination.” Id.
C.

{111} Here, Stevenson has failed to use any direct evidence “which tends to show” that Tri-C
“was motivated by discriminatory intent[.]” Evidence shows that, at least on the face, that Tri-C
decided not to offer another one-year contract because of her performance. Specifically, when
Stevenson took a leave of absence to recover from her hip injury, her supervisor noticed that she had
fallen behind in her work. Further, there is no evidence that Tri-C stated that her contract was not
being extended because of her age. Therefore, Stevenson’s case——and our analysis——rests on the
four-prong test outline in Barker.

Il

{112} On appeal, Tri-C argues that Stevenson failed to make a prima facie showing of age
discrimination in that she failed to meet prongs 2 and 4 of the above test. She failed prong 2, Tri-C
argues, because she was never discharged; rather, her one-year, non-renewable contract expired.
Further, Tri-C argues that she did not suffer any adverse affect because she retired with the benefit of
35 years’ worth of retirement time. Finally, Tri-C argues that she failed prong 4 since both of her
replacements were members of her protected class.

{113} Tri-C asks this court to hold that the trial court erred in denying its motions for
summary judgment, directed verdict, and judgment notwithstanding the verdict or, in the alternative, a
new trial. Further, Tri-C argues that the court erred by granting Stevenson prejudgment interest.

A



{114} We apply the same standard of review to a trial court’s decisions with respect to
directed verdicts and to judgments notwithstanding the verdict:

{1115} “A motion for directed verdict or JINOV must be granted if ‘the trial court, after
construing the evidence most strongly in favor of the party against whom the motion is directed, finds
that upon any determinative issue reasonable minds could come to but one conclusion upon the
evidence submitted and that conclusion is adverse to such party.” Civ.R. 50(A)(4); Nickell v.
Gonzalez (1985), 17 Ohio St.3d 136, 137,477 N.E.2d 1145. The court does not engage in a weighing
of the evidence or evaluate the credibility of the witnesses; rather, the issue is solely a question of law
- did the plaintiff present sufficient material evidence at trial on a claim for relief to create a factual
question for the jury? Malone v. Courtyard By Marriott (1996), 74 Ohio St.3d 440, 445, 659 N.E.2d
1242. Appellate review of a motion for directed verdict or JNOV is de novo. Whitaker v. Kear
(1997), 123 Ohio App. 3d 413, 422, 704 N.E.2d 317; Howell v. Dayton Power & Light Co. (1995),
102 Ohio App. 3d 6, 13, 656 N.E.2d 957.” Olive v. Columbia/HCA Healthcare Corp. (Mar. 9, 2000),
Cuyahoga App. Nos. 75249 and 76349.

{116} Here, therefore, the question is whether Stevenson presented sufficient evidence to
create a factual question for the jury. In other words, did Stevenson make out a prima facie case of
age discrimination? We hold that she did not and we reverse the decision of the trial court.

B.

{117} We hold that Stevenson failed to show that Tri-C took an adverse action with respect

to Stevenson's employment. Stevenson retired after agreeing to a one-month contract extension and,

thereby, greater retirement benefits.



{1118} Stevenson's argument, that she was coerced to make such an arrangement, is
unpersuasive. As Stevenson states, she was one month away from thirty years' worth of retirement
benefits. Her arrangement with Tri-C for the extra month therefore worked to her benefit. She could
have waited out the remaining month or so of her contract and then brought suit for age
discrimination. Instead, she made a deal with an employer whom she alleges was discriminating
against her.

{119} Further, whether Tri-C made this one-month extension a condition of her leaving is
irrelevant. The parties here reached an arrangement by which Stevenson agreed to retire and Tri-C
agreed, in effect, to increase Stevenson's retirement benefits. Assuming for the sake of argument that
Tri-C did plan on not re-hiring her for another year anyway, it nonetheless let her go with greater
retirement benefits. And again, she agreed to such an arrangement. Stevenson does not convince us
that such action can be described as adverse.

{120} Simply put, Tri-C did not take adverse action with respect to Stevenson's employment;
it extended her employment for an extra month so that she could receive greater retirement benefits.
See, e.g., Barker and Ackerman v. Diamond Shamrock Corp. (C.A.6 1982), 670 F.2d 66.

C.

{121} Therefore, we hold that Stevenson failed to make a prima facie showing of age
discrimination. In other words, Stevenson failed to “present sufficient material evidence at trial on a
claim for relief to create a factual question for the jury[.]” Olive, supra. Because resolution of the
above issue is dispositive of this appeal, we need not treat the other issues raised by Tri-C. App.R.

12(A)(1)(c).



{1122} Because Stevenson failed to make a prima facie case, the trial court erred in denying
Tri-C’s motions for directed verdict and for judgment notwithstanding the verdict. We therefore
reverse.

MICHAEL J. CORRIGAN

PRESIDING JUDGE
FRANK D. CELEBREZZE, JR., J, CONCURS.

SEAN C. GALLAGHER, J., DISSENTS WITH SEPARATE OPINION.

SEAN C. GALLAGHER, J., DISSENTING:

{1123} 1 respectfully dissent from the majority view that the trial court erred in denying
appellant's motion for directed verdict and its motion for judgment notwithstanding the verdict or, in
the alternative, for a new trial. Further, | disagree with the majority view that appellee failed to
establish an adverse employment action resulting in her discharge.

{1124} Inreviewing a motion for judgment notwithstanding the verdict or alternative motion
for a new trial, the court is to give the nonmoving party the benefit of all reasonable inferences that
may be drawn from the evidence. Broz v. Winland (1994), 68 Ohio St.3d 521, 526. Moreover, a
directed verdict generally is only appropriate where the party opposing the motion fails to adduce any
evidence on the essential elements of his claim or defense. O'Day v. Webb (1972), 29 Ohio St.2d 215.

In this case, Stevenson presented sufficient credible evidence to permit reasonable minds to find she

had proven her claim of age discrimination.*

! The jury returned a unanimous verdict in Stevenson's favor on her claim of age
discrimination and awarded Stevenson $670,000 in economic damages. Additionally, the
trial court awarded Stevenson prejudgment interest.



{125} A plaintiff may establish a prima facie case of age discrimination indirectly by
demonstrating the following four elements that were set forth by the Ohio Supreme Court in Barker v.
Scovill, Inc. (1983), 6 Ohio St.3d 146: (1) that she was a member of the statutorily protected class; (2)
that she was discharged; (3) that she was qualified for the position; and (4) that she was replaced by,
or that her discharge permitted the retention of, a person not belonging to the protected class.
Kohmesher v. Kroger Co. (1991), 61 Ohio St.3d 501. The four-prong prima facie test in
circumstantial cases is flexible. See Id.

{1126} Tri-C does not dispute that Stevenson established she was a member of the statutorily
protected class or that she was qualified for the position. Thus, only the second and fourth elements
of a prima facie case are at issue.

{127} The majority holds that Stevenson failed to show she suffered an adverse employment
action because she agreed to retire in exchange for a one-month contract extension and greater
retirement benefits. The majority view ignores the fact that the adverse action preceded this
agreement. Had Stevenson been renewed, she would not have sought the extension. This supposed
“cleansing” by Tri-C fails to address the fact that Stevenson’s departure was not voluntary and the
one-month extension came at a price: forced resignation or retirement.

{1128} The majority’s reliance on Ackerman v. Diamond Shamrock Corp. (C.A. 6 1982), 670
F.2d 66, is not persuasive. Ackerman, unlike the present case, had no evidence of discriminatory
intent in the record to rebut the assertion that the employee's acceptance of an early retirement offer
was voluntary. Here there was ample evidence in the record, if believed by the trier of fact, to

establish discriminatory intent.



{129} The employment evaluations received by Stevenson included evaluations of her
leadership. Dr. Johnson rated Stevenson’s performance for the 1997-1998 time period as having
“(e)xceeded targets by meeting work objectives and providing value-added support of college and unit
goals.” Dr. Johnson also commented that for Stevenson’s “overall coordination and leadership of
health careers and sciences college wide, Dr. Stevenson’s performance can be summarized as
exceeding expectations.” Even as late as January 2000, Stevenson’s evaluations indicated she “met
work objectives in support of College and unit goals.” These evaluations bring into question the
viability of the claim that she was discharged for a lack of leadership. Further, Stevenson was never
subjected to progressive discipline, an option available to Tri-C.

{1130} Stevenson’s relationship with her supervisor deteriorated after she began walking with
a cane at the age of 63. Stevenson testified that Dr. Johnson began to shy away from her. When he
looked at her, he would shake his head and look the other way. He would inquire as to her health, and
when she came into a meeting, he asked her if she really needed to use the cane. Dr. Johnson testified
that he began to question “whether or not [Stevenson] would be able to lead the college in the future.”

Stevenson’s hip replacement surgery followed. A letter, dated May 2, 2000, informed Stevenson that
her contract would not be renewed.

{131} These were not mere conclusory allegations by Stevenson, but specific evidence
indicating discriminatory conduct. Details concerning Stevenson's age, hip replacement, use of a
cane, overall medical condition, and her supervisor’s reaction to those conditions, in contrast to her
excellent employment history, created a material issue of fact as to whether Stevenson suffered an

adverse employment action.



{1132} Additionally, no viable option for “legitimate opportunities for continued employment”
existed under Tri-C’s action. Where evidence is presented that an employee has no prospect of
continued employment as a result of his employer's discriminatory motives, and the employee decides
upon a departure option best suited to her needs, sufficient evidence has been presented for a trier of
fact to conclude that an adverse action has occurred from a constructive discharge. See Scott v. The
Goodyear Tire & Rubber Co. (C.A. 6 1998), 160 F.3d 1121. The evidence presented in this case
supports such a finding.

{1133} The letter Tri-C sent to Stevenson on May 2, 2000 stated “the College’s administration
will not be recommending your re-employment with the College for fiscal year 2000-2001. As a
result, your current one-year contract with the College, which expires on June 30, 2000, will not be
renewed.” This letter clearly informed Stevenson that her contract was not being renewed.

{1134} A reasonable trier of fact could conclude that Tri-C's termination of Stevenson's
employment by nonrenewal constituted a discharge. This court has previously recognized, in a case
alleging a civil rights violation, the issue is whether the plaintiff’s rights as a member of a protected
class were violated when her employer failed to renew her contract. Csejpes v. Cleveland Catholic
Diocese (1996), 109 Ohio App.3d 533, 537-538. As discussed above, Stevenson presented evidence
that her nonrenewal was based on discriminatory motives. Faced with this adverse action and with no
option for continued employment, Stevenson pursued her departure options.

{1135} Stevenson testified that after she received Tri-C's nonrenewal letter, she went to see
Susan Gifford, a human resources representative, and requested a one-month extension of her contract
in order to be eligible for full retirement benefits. Stevenson further testified that Ms. Gifford

informed her that if she wanted the extension, she would need to write a letter indicating that she



would retire or resign from Tri-C. On May 3, 2000, Stevenson sent a letter to Tri-C requesting the
extension and indicating that if the request were granted, she would submit a letter of her intent to
retire August 1, 2000 and a letter of resignation effective July 31, 2000. All of these actions occurred
after Stevenson was told her contract was not being renewed. Thus, sufficient evidence was presented
for a trier of fact to conclude that an adverse action occurred from a constructive discharge and that
Stevenson did not voluntarily retire. See Scott, 160 F.3d 1121.

{136} The majority's view that Stevenson voluntarily retired disregards the key inquiry of
whether Tri-C discriminated against Stevenson on account of her age. Since sufficient evidence was
presented for reasonable minds to conclude that Stevenson was discharged on account of her age and
did not voluntarily retire, the trial court appropriately submitted the issue to the jury. See
Kohmescher, 61 Ohio St.3d at 504. Therefore, the second element of the Barker test was satisfied.

{1137} Due to the majority’'s narrow application of the second element of the Barker test, the
majority does not reach a review of the fourth element of that test. Under the fourth element,
Stevenson was required to show she was replaced by, or that her discharge permitted the retention of,
a person not belonging to the protected class. It is my view that even under this element of the test,
appellant met her burden of establishing a prima facie case.

{1138} Stevenson’s employment at Tri-C ended August 1, 2000, when she was 64 years old.
At the time this case went to trial in May 2002, the college had not hired a permanent replacement for
her position. While the college twice filled the position on an interim basis, those two individuals

are not replacements for purposes of a prima facie case. Clevidence v. Wayne Savings Community

2 The first interim dean, Helen Jefferson, quit after two months. The second interim
dean, Jonathon O'Connor, was 16 years younger than Stevenson. Neither was being
considered to permanently fill the position.



Bank (N.D. Ohio 2001), 143 F.Supp.2d 901, 908; Bush v. American Honda Motor Co., Inc. (S.D.
Ohio 2002), 227 F.Supp.2d 780, 791.

{1139} Since a permanent replacement has not been hired, Stevenson’s position remains open.
Thus, the issue to be addressed is whether under the circumstances of this case, Stevenson presented
sufficient evidence to satisfy the fourth element of her prima facie case.®

{1140} The Ohio Supreme Court has rejected strict application of the Barker test. As
recognized by the Ohio Supreme Court, strict application of the Barker guidelines has led courts to
"lose sight of the ultimate inquiry in [age discrimination cases], i.e., whether evidence of age
discrimination is present in the case.” Kohmescher, 61 Ohio St.3d at 505.

{141} The Ohio Supreme Court has held that “age discrimination cases brought in state
courts should be construed and decided in accordance with the federal guidelines and requirements.”
Barker, 6 Ohio St.3d at 147. The Barker test for establishing a prima facie cause of action in an age
discrimination case was a direct adaptation of the evidentiary standards and guidelines established by
the United States Supreme Court in McDonnell Douglas Corp. v. Green (1973), 411 U.S. 792, 802;

Kohmesher, 61 Ohio St.3d 501.

* In Mauzy v. Kelly Serv., Inc. (1996), 75 Ohio St.3d 578, the Ohio Supreme Court
observed that the fourth element was questionable in light of the United States Supreme
Court decision in O'Connor v. Consol. Coin Caterers Corp. (1996), 517 U.S. 308. While the
Ohio Supreme Court reiterated the Barker test in Byrnes v. LCI Communications Holdings
Co. (1996), 77 Ohio St.3d 125, without reference to O'Connor, the plaintiff in Byrnes relied
on direct evidence to establish age discrimination. Justice Resnick, writing a dissent,
recognized the ultimate question of whether a plaintiff produced sufficient evidence to
sustain a jury's finding of age discrimination. Id. at 132-133. In answering this question,
Justice Resnick found that a plaintiff is entitled to prove her case by circumstantial evidence
of age discrimination outside the confines of the four-element Barker test. Id. at 137. The
Ohio Supreme Court recently allowed a discretionary appeal in Coryell v. Bank One Trust
Co. (2003), 98 Ohio St. 3d 1475; 2003-0Ohio-904, a case involving the application of the
fourth element of the Barker test in an indirect age discrimination case.




{1142} In McDonnell Douglas Corp.v. Green, 411 U.S. 792, the United States Supreme Court
established a flexible formula to ferret out impermissible discrimination in the hiring, firing,
promoting and demoting of employees. Both Ohio and federal courts, applying the McDonnell
Douglas framework for establishing a prima facie case of discrimination, have modified the requisite
elements differently based on various factual situations. Several courts have found in the case of
termination, the fourth element may be established by showing that the position remained open or that
the position remained open and the employer sought applicants with similar qualifications to fill the
position. See Seale v. City of Springfield (1996), 113 Ohio App.3d 384, 390; Cisneros v. Dr. Herbert
Birk (Apr. 11, 1995), Franklin App. No. 94APE08-1255; Lesch v. Crown Cork & Seal Co. (7" Cir.
2002), 282 F.3d 467, 472; Dammen v. UniMed Med. Ctr. (8" Cir. 2001), 236 F.3d 978, 981; Bialas v.
Greyhound Lines, Inc. (8" Cir. 1995), 59 F.3d 759, 762-763; see, also, Outzen v. Continental General
Tire, Inc. (Feb. 2, 2000), Summit App. No. 19604 (applied the O'Connor test).

{1143} Under astrict application of the fourth element in this case, Stevenson would never be
able to show she was replaced by, or that her discharge permitted the retention of, a person not
belonging to the protected class. More than two years elapsed from notification of her discharge to
the date of trial. Her position remained open during this entire period. Two interim persons placed in
the position were not considered permanent replacements. Tri-C continued to advertise and interview
candidates for the position, yet an internal “vacancy file” that documented applicants “* * * could not
be located by the College after a diligent search.” (Emphasis added.) Strict application of the fourth
element in this case would allow Tri-C to hold a position open indefinitely, without reason, and
effectively preclude a potentially valid claim from being litigated.

{1144} Applying the flexible guidelines set forth above, | would affirm the trial court's



decision and the jury findings in this case. Under the specific facts and circumstances of this case, the
fourth element of the Barker test was satisfied where the employer retained interim persons not
considered as permanent replacements for the position, the position remained open for an
unreasonable amount of time with no justifiable reason for the delay, and sufficient questions of fact
existed to allow a jury to conclude the plaintiff was, in fact, discharged because of her age.
Accordingly, the trial court did not commit an error in finding Stevenson set forth sufficient evidence
to establish her prima facie case.

{1145} Once a prima facie case is established, a presumption of age discrimination is created.
Ahern, 137 Ohio App.3d at 770. The employer may overcome the presumption by coming forward
with evidence of a legitimate, nondiscriminatory reason for the plaintiff’s discharge. Kohmesher, 61
Ohio St.3d 501. If the employer presents a nondiscriminatory reason for the discharge, the plaintiff
must then present evidence that the employer’s proffered reason was a mere pretext for unlawful
discrimination. Manofsky v. Goodyear Tire & Rubber Co. (1990), 69 Ohio App.3d 663, 668. The
plaintiff’s burden is to prove that the employer’s reason was false and that discrimination was the real
reason for the discharge. Wagner v. Allied Steel & Tractor Co. (1995), 105 Ohio App. 3d 611, 617.

{146} The view that Stevenson did not rebut Tri-C's assertion of a legitimate,
nondiscriminatory reason for its actions is not supported by all the facts in the record. Tri-C’s
articulated reason for Stevenson's discharge was that Stevenson lacked the leadership skill necessary
to lead the college’s programs in heath careers and sciences. In support of its “lack of leadership”
reason, Dr. Johnson testified that Stevenson failed to timely develop the surg-tech program and failed
to resolve a conflict between two employees in the EMT program.

{1147} Stevenson countered Tri-C’s “lack of leadership” reason by presenting evidence from



which a jury could have reasonably concluded that the proffered reason was pretextual and that she
was actually terminated because of her age. Specifically, there was evidence that Johnson had a
proven track record with leadership positions, she had rescued and reshaped Tri-C’s nursing program,
and she had been regarded by Tri-C’s president and several deans as a very strong leader. Further, Dr.
Mohammad Entezampour, a dean who was substantially younger than Stevenson, was also charged
with resolving the EMT personnel issue and was not terminated for failing to fix the problem.

{1148} There was also evidence that Dr. Johnson frequently undermined Stevenson’s authority
by meeting with people under her chain of command without informing her. Stevenson testified that
Dr. Johnson would not appoint her to any committees and did not show her the same respect he gave
to her younger peers.

{49} Additionally, specific facts allowed a jury to determine the existence of age
discrimination in Stevenson's nonrenewal. Stevenson was a 64-year-old dean who was forced to use a
cane in her final year of employment. Stevenson testified that Dr. Johnson’s treatment of her became
more harsh when she began using a cane. After returning from hip-replacement surgery, Stevenson
was characterized as “lacking leadership." Her supervisor, Dr. Johnson, actually acknowledged the
ultimate issue at trial by stating: "* * * the question that | had to deal with was whether or not
[Stevenson] would be able to lead the college in the future.” (Emphasis added.) However, her
performance evaluations were good, and she was never subjected to progressive discipline for
allegations of substandard work performance.

{50} Based on this evidence, a jury could have believed that Dr. Johnson’s concerns
surrounding the surg-tech program and EMT personnel issue did not reflect bad leadership by

Stevenson. Also, a jury reasonably could have inferred from the evidence that Stevenson's discharge



was, in fact, because of her age. When construing the evidence in the light most favorable to
Stevenson, it is clear that she presented sufficient evidence for reasonable minds to find in her favor
on the claim of age discrimination. Therefore, | would affirm the trial court's decision to deny
appellant's motion for directed verdict and its decision to deny appellant's motion for judgment
notwithstanding the verdict or, in the alternative, for new trial.*

{1151} In addition to upholding the trial court's decision and jury verdict on the underlying
claim, 1 would also affirm the trial court's decision to award Stevenson prejudgment interest.

{1152} Toaward prejudgment interest, a trial court must find that the party required to pay the
judgment failed to make a good faith effort to settle and that the party to whom the judgment is to be
paid did not fail to make a good faith effort to settle the case. Moskovitz v. Mt. Sinai Medical Ctr.
(1994), 69 Ohio St.3d 638. The determination to award prejudgment interest is within the sound
discretion of the trial court and should not be reversed absent a clear abuse of that discretion. Ahern,
137 Ohio App.3d at 777.

{153} In Kalain v. Smith (1986), 25 Ohio St.3d 157, at the syllabus, the court held:

{54} "A party has not 'failed to make a good faith effort to settle’ under R.C. 1343.03(C) if
he has (1) fully cooperated in discovery proceedings, (2) rationally evaluated his risks and potential
liability, (3) not attempted to unnecessarily delay any of the proceedings, and (4) made a good faith

monetary settlement offer or responded in good faith to an offer from the other party. If a party has a

* Tri-C’s argument that the trial court erroneously denied its motion for summary
judgment is not subject to review by this court. The denial of a motion for summary
judgment involving issues of fact will not be reviewed on appeal where a trial was held on
the matter as any error is rendered harmless. Continental Ins. Co. v. Whittington (1994),
71 Ohio St.3d 150, at syllabus; Ahern v. Ameritech Corp. (2000), 137 Ohio App.3d 754,
768-769.



good faith, objectively reasonable belief that he has no liability, he need not make a monetary
settlement offer."

{1155} Inthis case, Stevenson’s counsel made a settlement demand of $500,000 on March 27,
2001. Tri-C did not respond with an offer until May 6, 2002. This response came after Stevenson’s
counsel wrote a letter indicating that she had strong evidence of discrimination and pretext and that a
verdict in favor of Stevenson would be substantial. Tri-C’s offer was for $30,000. Stevenson
countered with a reduced demand of $350,000, to which Tri-C offered $60,000. After the jury
returned a verdict in Stevenson’s favor and awarded her $670,000 in compensatory damages, the trial
court attempted to engage the parties in a post-verdict settlement discussion. The trial court ordered
the parties to have individuals with settlement authority present. Tri-C failed to comply with this
order.

{156} The trial court also permitted the disclosure of a letter from Tri-C’s counsel to Tri-C’s
insurance carrier in which counsel estimated that the case could not settle for less than $150,000 and
that negotiations should begin in the $50,000 range. This court has previously recognized that
otherwise privileged documents may lose their privilege for purposes of prejudgment interest
discovery. Radovanic v. Cossler (2000), 140 Ohio App.3d 208, 216. As stated in Radovanic:
“statements, memoranda, documents, etc. generated in an attorney-client relationship tending to
establish the failure of a party or an insurer to make a good faith effort to settle a case contrary to the
purposes of R.C. 1343.03(C) are not protected from discovery inan R.C. 1343.03(C) proceeding for
prejudgment interest.” Id.

{157} The facts in this case show that Tri-C was aware of the strength of Stevenson’s case,

yet failed to make a reasonable settlement offer or cooperate in settlement negotiations. Therefore, |



would find that the trial court did not abuse its discretion by awarding prejudgment interest.

{1158} The decision of the trial court should be affirmed.
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