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{¶1} This cause came on to be heard upon the accelerated 

calendar pursuant to App.R. 11.1 and Loc.R. 11.l, the trial court 

records and briefs of counsel. 

{¶2} Defendant-appellant, Kavin Peeples, pro se, appeals the 

trial court’s denial of his sixth petition for post-conviction 

relief.1  Defendant pleaded guilty to attempted murder in 1987 and 

was sentenced to a term of eight to twenty-five years, which was 

later amended to seven to twenty-five years.   

{¶3} Defendant states four assignments of error,2 the first of 

which states: 

{¶4} “I.  TO MEET THE FAIRNESS COMPONENT OF CONSTITUTIONAL DUE 

PROCESS A LAYMAN OF THE LAW SHOULD BE ALLOWED TO RAISE PREVIOUSLY 

RAISED ERRORS WHICH WHERE [sic] DENIED RES JUDICATA IN INSTANCES IN 

WHICH THE PETITIONER RECEIVED NO ASSISTANCE FROM PROFESSIONAL LEGAL 

EXPERTS OR EVEN FROM THE PRISON LAW LIBRARY ON HIS INITIAL POST-

CONVICTION PETITION, AND HAD NO EXPERIENCE IN THE LAW.” 

{¶5} Defendant argues that laymen should not be held to the 

rule of res judicata.  Specifically, he argues that because of the 

limitations of the prison library and because he did not have 

counsel for his first post-conviction relief petition, this court 

                                                 
1    For a detailed history of defendant’s appeals and motions for post-conviction 

relief, see State v. Peeples, (Dec. 31, 1992) Cuyahoga App. No. 61544.   

2     Appellant’s brief did not include a statement of issues.  This section typically 
restates each assignment of error as a question, customarily beginning with the word 
“whether.” 



 
should not apply the rule of res judicata to him in his delayed 

post-conviction relief petitions.3  

{¶6} Post-conviction relief is provided by R.C. 2953.21, which 

limits the time in which a defendant can file his petition: “(2) A 

petition under division (A)(1) of this section shall be filed no 

later than one hundred eighty days after the date on which the 

trial transcript is filed in the court of appeals in the direct 

appeal of the judgment of conviction or adjudication or, if the 

direct appeal involves a sentence of death, the date on which the 

trial transcript is filed in the supreme court. If no appeal is 

taken, the petition shall be filed no later than one hundred eighty 

days after the expiration of the time for filing the appeal.”  In 

order to file a post-conviction relief petition outside that time 

frame, defendant’s petition must meet the requirements of R.C. 

2953.23, which states in pertinent part: 

{¶7} “(A) Whether a hearing is or is not held on a petition 

filed pursuant to section 2953.21 of the Revised Code, a court may 

not entertain a petition filed after the expiration of the period 

prescribed in division (A) of that section or a second petition or 

successive petitions for similar relief on behalf of a petitioner 

unless both of the following apply:  

{¶8} “(1) Either of the following applies:  

                                                 
3Although different counsel represented him on appeal, defendant did not assign 

ineffective assistance of counsel as an error. 



 
{¶9} “(a) The petitioner shows that the petitioner was 

unavoidably prevented from discovery of the facts upon which the 

petitioner must rely to present the claim for relief.  

{¶10} “(b) Subsequent to the period prescribed in division 

(A)(2) of section 2953.21 of the Revised Code or to the filing of 

an earlier petition, the United States Supreme Court recognized a 

new federal or state right that applies retroactively to persons in 

the petitioner's situation, and the petition asserts a claim based 

on that right.  

{¶11} “(2) The petitioner shows by clear and convincing 

evidence that, but for constitutional error at trial, no reasonable 

factfinder would have found the petitioner guilty of the offense of 

which the petitioner was convicted ***.” 

{¶12} The scope of review for a denial of a delayed post-

conviction relief petition is very limited.4    It does not permit 

a challenge to the legality of R.C. 2953.21 and .23 because the 

resolution does not depend upon newly discovered facts.  For the 

trial court to have authority to even consider a delayed post 

conviction relief petition under R.C. 2953.23(A),5 the petitioners 

must specify new evidence, demonstrate they were “unavoidably 

prevented” from discovering this new evidence, and show this new 

evidence demonstrates petitioners would not have been found guilty. 

 If these criteria are not met, the trial court may not even 

                                                 
4For a discussion of the history of R.C. 2953.21 see State v. Beaver, (Nov. 20, 1998) 

Trumbull App. No. 97-T-0205. 

5Petitioner has not alleged any change of law that might qualify him under B. 



 
“entertain” a delayed petition.  If the criteria are met, then the 

court is limited to reviewing the alleged evidence not available to 

defendant at trial.   

{¶13} Because no new evidence was even alleged, the trial 

court had no authority to entertain the petition.  Moreover, even 

if such evidence were alleged, defendant has raised an issue which 

the court has no authority to address: whether the post-conviction 

process violates defendant’s due process rights.  Not being 

contingent upon new evidence, this issue is not appropriate for 

review in a delayed post-conviction relief  appeal.  

{¶14} This assignment of error is therefore, overruled. 

{¶15} Because the last three assignments of error address 

the psychiatric evaluation, they will be discussed together: 

{¶16} “II.  THE APPLICATION TO CONFINE A MENTALLY ILL 

PERSON AFTER COMMISSION OF A CRIME AND THE PSYCHIATRIC EVALUATION 

FINDING MENTAL ILLNESS ONLY A HOUR AFTER THE COMMISSION OF THE 

CRIME IS EVIDENCE THAT HAD THE TRIAL COUNSEL SOUGHT A SECOND 

PSYCHIATRIC EVALUATION IT WOULD HAVE BEEN FAVORABLE TO THE DEFENSE 

OF TEMPORARY INSANITY. 

{¶17} “III.  THE TRIAL COURT SHOULD HAVE HELD A [sic] 

EVIDENTIARY HEARING SO THAT THE PETITIONER COULD HAVE ESTABLISHED 

THE VALIDITY OF THE PSYCHIATRIC EVALUATION SUBMITTED AS EVIDENCE. 

{¶18} “IV.  THE FAILURE OF TRIAL COUNSEL TO INVESTIGATE 

THE EXISTENCE OF A PSYCHIATRIC EVALUATION MADE ONE HOUR AFTER THE 

COMMISSION OF THE CRIME, A [sic] EVALUATION WHICH FOUND THE 

DEFENDANTS [sic] VIOLENT ACTS THE RESULT OF MENTAL ILLNESS, AND THE 



 
FAILURE TO BRING THIS EVALUATION TO THE ATTENTION OF THE DEFENDANT 

BEFORE HE CHANGED HIS PLEA TO GUILTY CONSTITUTED GROSS INEFFECTIVE 

ASSISTANCE OF COUNSEL.” 

{¶19} Defendant’s remaining three assignments of error 

address his counsel’s failure to introduce an evaluation of him 

performed one hour after the commission of the crime.  This issue 

has been decided previously in State v. Peeples, Cuyahoga (Dec. 22, 

1988) App. No. 61544, affirmed (1994), 71 Ohio St.3d 349.  Because 

this issue is res judicata, assignment of errors two, three, and 

four are overruled. 

Affirmed. 

It is ordered that appellee recover of appellant its costs herein taxed.  

The court finds there were reasonable grounds for this appeal.  

It is ordered that a special mandate issue out of this court directing the Common 

Pleas Court to carry this judgment into execution.  

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the 

Rules of Appellate Procedure.  

 

 TIMOTHY E. MCMONAGLE, A.J.,     and 

 JAMES J. SWEENEY, J.,       CONCUR. 

 
                                         

    DIANE KARPINSKI 
        JUDGE 


		reporters@sconet.state.oh.us
	2004-07-01T21:17:57-0400
	Supreme Court of Ohio
	Reporter Decisions
	this document is approved for posting.




