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{1} Appellant Cherry Dohar appeals from a jury verdict
awarding appellees Rita Hastie and her husband $19,000 in damages
stemming from an automobile accident. Dohar assigns the following
as error for our review:

{2} THE TRIAL COURT COMMITTED PREJUDICIAL ERROR IN
EXCLUDING EVIDENCE OF THE IMPACT TO THE VEHICLE IN WHICH
PLAINTIFF-APPELLEE WAS A PASSENGER.

{3} Within this assigned error, Dohar presents two queries:
First, whether the trial court properly excluded photographs
showing the resultant damage to the vehicle in which Hastie was
riding at the time of the accident; and second, whether the trial
court properly limited Dohar’s closing argument by barring mention
of the connection between the damage illustrated in the photographs
and Hastie’s alleged injuries. Having reviewed the record and the
pertinent law, we affirm the decision of the trial court. The
apposite facts follow.

{4} At trial, the parties stipulated that on December 16,
1998 Dohar caused an automobile collision involving Dohar and
Hastie. At the time of the accident, Hastie was a passenger in a
car driven by her son’s fiancé, Karen Taylor. They were stopped at
the intersection of Pearl and Fowler Road when the impact occurred.

Initially, Rita Hastie did not sense she was injured; however, she
later experienced neck, shoulder, and lower back pain for which she

eventually received therapy.

{5} At trial, the sole issue for determination was the extent

of Hastie’s physical injuries. In support of her defense, Dohar
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moved to introduce photographs revealing the minor damage to the
vehicle in which Hastie was a passenger. The trial court denied
the motion and concluded that Dohar had failed to introduce expert
testimony connecting the minor damage to the automobile and
Hastie’s purported injuries. For this reason, the court ruled the
photographs would be unduly prejudicial and denied Dohar’s motion
to introduce the photographs.

{6} Decisions concerning the admissibility of photographs are
within the sound discretion of the trial court, unless the trial
court abuses its discretion.! For an abuse of discretion to exist,
the fact-finder’s result must be “so palpably and grossly violative
of fact or logic that it evidences not the exercise of will but the
perversity of will, not the exercise of judgment but the defiance
of judgment, not the exercise of reason but instead passion or

bias.”?

Morales v. Petitto, 2000 Ohio App. LEXIS 5228 (November 9,
2000), Cuyahoga App. Nos. 77326 and 77532, unreported, citing
Brewer v. Sky Climber, Inc., 1984 Ohio App. LEXIS 10329 (June 14,
1984), Montgomery App. No. 8071, unreported. Reinoehl v. Trinity
Universal Ins. Co. (1998), 130 Ohio App. 3d 186, 194, 719 N.E.2d
1000, 1006, discretionary appeal not allowed (1999), 84 Ohio St. 3d
1505, 705 N.E.2d 1245, citing Fisher v. Univ. of Cincinnati Med.
Ctr., 1998 Ohio App. LEXIS 3900 (Aug. 25, 1998), Franklin App. No.
98AP-142, unreported, discretionary appeal not allowed (1999), 84
Ohio St. 3d 1469, 704 N.E.2d 578, following State v. Maurer (1984),
15 Ohio St. 3d 239, 265, 473 N.E.2d 768, 791, certiorari denied
(1985), 472 U.S. 1012, 105 S. Ct. 2714, 86 L. Ed. 2d 728. See,
also, Lawson v. Bd. Of Edn. Of the Columbus City School Dist., 1996
Ohio App. LEXIS 3292 (August 1, 1996), Franklin App. No.
95APE11-1505, unreported, discretionary appeal not allowed (1996),
77 Ohio St. 3d 1494, 673 N.E.2d 150.

’Nakoff v. Fairview General Hospital (1996), 75 Ohio St.3d
254, 256-257, 662 N.E.2d 1, 3.
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{7} In excluding the photographs, the trial court stated:

{8} It is certainly an issue here. The nature and
extent of the injuries, but the argument that I don’t
think the defendant has expert testimony on is that
somehow one can correlate the physical damage of the
automobile to the physical harm sustained by the organic
human tissue inside. * * *.

{9} The photographs were not offered solely to establish the
degree of damage sustained by the car, but to show a correlation
between the car’s damage and Hastie’s physical injuries. Hastie
urges us to follow our decision in Morales v. Petitto,’ where we
affirmed the trial court’s exclusion of photographs depicting an
absence of damage to the exterior of plaintiff’s automobile on
grounds that the photographs were “highly prejudicial.”

{10} Similar to the case at hand, the defendant in Morales
sought admission of photographs depicting negligible damage to the
exterior of the car. Petitto’s defense against Morales’ claim of
negligence was that this was a soft-tissue injury and the damage to
Morales’ car was minimal. The trial court excluded the exterior
photographs on the grounds that the photographs did not accurately
depict the full extent of damage to the car. The car’s interior
was considerably more damaged than its exterior. The trial court
concluded the photographs did not accurately depict the car’s
damage, and thus were unduly prejudicial. We upheld the trial

court’s decision to exclude the photographs, noting that by

2000 Ohio App. LEXIS 5228 (November 9, 2000), Cuyahoga App.
Nos. 77326 and 77532.
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introducing the photographs, Petitto was not only attempting to
explain the extent of the damage but tacitly was trying to negate
the extent of Morales’ physical injury. We think the trial court
in Morales v. Petitto was trying to avoid what we have in this
case.

{11} Although Morales focused on the extent of the damage to
the car, the case does highlight the problem of a defense that
seeks to negate the physical injury of the plaintiff by showing
that the vehicle was not damaged or was only slightly damaged.
Here, the trial court held that in order to postulate such a
defense, Dohar would need an expert to draw a correlation between
the damage to the wvehicle and the physical injury sustained by

Hastie. We agree with the trial court.

{12} It is conceivable that a party in an accident could
sustain injury to her person and at the same time suffer minimal
damage to her vehicle. We would conclude that many factors exist
as to why some individuals are more susceptible to injury. We
clearly do not have the answers. However, an expert could shed
considerable light on the issue.

{13} This case is, however, limited to its facts. We are not
saying that one would need an expert to show the extent of damage
to the wvehicle involved in the accident; clearly, that could be
shown by various means. However, we are saying, when the defense
seeks to minimize the injury to the plaintiff’s person by showing

minor injury to her car, an expert may be required. We believe the
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facts should dictate when an expert is needed, and the answer to
the expert question should be resolved by the trial court as it is
a discretionary matter.

{14} Accordingly, we conclude that the trial court did not
abuse its discretion.

Judgment affirmed.

{15} It is ordered that appellees recover of appellant their
costs herein taxed.

{116} The Court finds there were reasonable grounds for this
appeal.

{17} It is ordered that a special mandate issue out of this
Court directing the Common Pleas Court to carry this judgment into
execution.

{18} A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of Appellate Procedure.

DIANE KARPINSKI, A.J., CONCURS;

MICHAEL J. CORRIGAN, J., DISSENTS.
(SEE ATTACHED DISSENTING OPINION.)

PATRICIA ANN BLACKMON
JUDGE
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N.B. This entry is an announcement of the court's decision. See
App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22. This decision will be
journalized and will become the judgment and order of the court
pursuant to App.R. 22 (E) unless a motion for reconsideration with
supporting brief, per App.R. 26(A), is filed within ten (10) days
of the announcement of the court's decision. The time period for
review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court's announcement of decision by the

clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section
2(A) (1) .
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MICHAEL J. CORRIGAN, J., DISSENTING:

{19} I believe the court clearly abused its discretion by
refusing to permit Dohar to introduce photographs showing the
minimal damage to Hastie’s automobile because the court failed to

state any rational legal basis for excluding those photographs.

{20} Photographs showing the extent of damage to vehicles are

generally relevant, subject to the provisions of Evid.R. 403, to
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proving the extent of injury suffered by a person inside the
vehicle. See, generally, Krannitz v. Harris (Jan. 19, 2001). Pike
App. No. O00CA649, unreported. There is no question that the
photographs accurately depicted the extent of damage to the wvehicle
immediately following the accident.

{21} The court excluded the photographs because it believed,
and the majority now agrees, that Dohar could not “correlate the
physical damage of the automobile to the physical harm sustained by
organic tissue inside” without the aid of an expert.

{22} Besides being an inaccurate statement of the law, I must
respectfully submit that the court’s reasoning is fundamentally
flawed because the extent of damage to a vehicle is often an
excellent indicator of the extent of injuries suffered by a person
in that vehicle. This case proves the point. Photographs of the
car taken right after the collision show the car had been scraped.

Hastie could only characterize the impact as a “jolt,” and the
word “jolt” is open to any number of interpretations ranging from a
slight nudge to a sharp impact.

{23} Certainly, the jury could look at the extent of damage to
the wvehicle in order to ascertain the true extent of Hastie’s
injuries. This is particularly so when Hastie admittedly showed no
injuries on the scene. Despite that, she spent nine months in
chiropractic care, although there were no objective medical

findings to support her claimed injuries. In fact, it could be
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persuasively argued that the court’s refusal to permit photographs
of the wvehicle into evidence created an unfair disadvantage for
Hastie as the jury might have been left with the impression that
the absence of evidence showing the true extent of damages to the
vehicle meant that the vehicle had been more damaged than it really

was.

{24} The damage to a vehicle is a starting point for any
assessment of the amount of damages. I believe it defies logic to
think that no correlation exists between the amount of damage to a
vehicle and the extent of injuries suffered by a person inside that
vehicle.

{25} The majority agrees with the trial court that expert
testimony may be necessary in some cases when the defense seeks to
minimize the injury to a plaintiff’s person by showing minor injury
to a car. This is counterintuitive, for the party objecting to the
evidence must have the burden of going forward with proof to the
contrary. It simply makes no sense to require the proponent of
photographic evidence to offer expert proof as a predicate to
admissibility. The correct methodology would be to require the

objecting party to muster contrary evidence.

{26} None of these concerns are addressed, and the majority
admits that it does not “have the answers” and leaves the law open
for the courts to decide. As I noted earlier, juries have made

these kinds of factual determinations for years, without the
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assistance of expert testimony. Of course, a party is always free
to submit expert testimony, but to require expert testimony as a
matter of law is not only contrary to well-established precedent,
but ill-advised. Indianapolis Colts v. Metropolitan Baltimore
Football Club Ltd. Partnership (C.A.7, 1994), 34 F.3d 410, 415.
This case did not present the jury with difficult factual issues
and nothing relating to justice 1is served by imposing this new

requirement.

{27} It is no help either that the majority attempts to limit
this case to its facts. The facts in this case are not unusual. I
take the majority’s attempt to limit its holding as an indication
of its reluctance to give full effect to what it decides today.

{128} In the end, the majority gives the trial courts
unfettered discretion and thus makes these kinds of cases virtually
unreviewable. The jury is fully capable of looking at the amount
of damage sustained in an automobile accident and deciding whether
claimed injuries sustained in that accident are in proportion to
the amount of damage inflicted on the vehicle. I must respectfully

dissent.
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