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PER CURIAM.

{11} Plaintiffs—Appellees, Tracy Kinderdine et al., have filed a motion
requesting that we certify two conflicts to the Ohio Supreme Court between this
court's June 30, 2016 judgment in the instant case, Kinderdine, et al., v. Mahoning
County Board of Developmental Disabilities et al., 7th Dist. No. 14 MA 0174, 0177,
0180, 0181, 2016—-0Ohio—4815, and the Eighth District's judgment in Kerber v.
Cuyahoga Hts., 8th Dist. No. 102419, 2015-Ohio-2766, regarding physical defects,
and the Sixth District's decision in Seiler v. Norwalk, 192 Ohio App.3d 331, 2011-
Ohio-548, 949 N.E.2d 63 (6th Dist.) regarding the restoration of immunity.
Defendants—Appellants, Mahoning County Board of Developmental Disabilities, et al.,
filed a brief in opposition.

{12} A court of appeals shall certify a conflict when its judgment is in conflict
with the judgment pronounced upon the same question by any other court of appeals
in the state of Ohio. Section 3(B)(4), Article V, Ohio Constitution. In order to certify a
conflict to the Ohio Supreme Court, we must find that three conditions are met:

First, the certifying court must find that its judgment is in conflict with the
judgment of a court of appeals of another district and the asserted
conflict must be "upon the same question." Second, the alleged conflict
must be on a rule of law-not facts. Third, the journal entry or opinion of
the certifying court must clearly set forth that rule of law which the
certifying court contends is in conflict with the judgment on the same

guestion by other district courts of appeals.

Whitelock v. Gilbane Bldg. Co., 66 Ohio St.3d 594, 596, 613 N.E.2d 1032 (1993).
(Emphasis sic.)
{13} The Kinderdines have set forth two issues which they contend require

certification to the Ohio Supreme Court:

1. Does the phrase "due to physical defects" set forth in R.C.
2744.02(B)(4) require that the physical defect must always be the

actual instrumentality that inflicts the injury?



-2.-

2. In order to restore immunity under R.C. 2744.03(A)(5) must the
political subdivision establish with admissible evidence that

discretionary decisions were rendered?

{14} The Kinderdines have not met the standard for conflict certification; our
judgment here does not conflict on a rule of law with the Eighth District in Kerber, nor
with the Sixth District in Seiler. Rather, they are factually different. Factual distinctions

are not a basis for certification. Whitelock, supra.

{15} Accordingly, the Kinderdines' motion to certify a conflict is denied.

DeGenaro, J., concurs.
Waite, J., concurs.

Robb, J., concurs.



