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WAITE, P.J.

{11} In this appeal, Appellant Chad Barnette is challenging his jury conviction
and sentence in the Mahoning County Court of Common Pleas on eleven counts,
which include attempted aggravated murder, kidnapping, aggravated burglary,
aggravated robbery, felonious assault, and receiving stolen property. Appellant
contends that there were errors in the bindover proceeding from juvenile court, in the
trial court's alleged failure to merge certain offenses, and in sentencing. We patrtially
agree with Appellant, in that there were errors made during the sentencing phase of
the proceedings. Thus, the sentence is modified pursuant to the reasons set forth in
this Opinion.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

{12} Appellant's conviction arose from events which occurred on January 29,
2001. On that day, Appellant, along with co-defendant James Goins, attacked William
Sovak, age 84, as he was picking up his daily newspaper outside his home in
Youngstown, Ohio. Appellant and Goins were both juveniles at the time. The two
assailants repeatedly pushed, hit, and kicked Mr. Sovak, knocking him to the ground
many times. They hit Mr. Sovak on the head with his telephone. They took Mr. Sovak

to his kitchen, while continuing to beat him. They found a set of keys in the kitchen,
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which they took. They then pushed Mr. Sovak down the stairs to his basement, where
he lost consciousness. Later, the assailants dragged Mr. Sovak to a fruit cellar
storage room in the basement and locked the door so that he could not escape. That
evening, a neighbor of Mr. Sovak telephoned Jerome Jablonski (the victim's half-
brother) to report that there was blood all over Mr. Sovak's house. Mr. Jablonski and
his brother went to the house and found a trail of blood from the front door to the
basement. Mr. Jablonski broke the lock on the fruit cellar and found Mr. Sovak inside.
Sovak had sustained a punctured lung, broken ribs and other broken bones.

{13} Also on January 29, 2001, Louis Luchisan, age 64, and his wife
Elizabeth, were in their home in the same neighborhood as Mr. Sovak. Mr. Luchisan,
who was confined to a wheelchair, was working at his computer when Appellant and
Goins kicked in the side door of his house. One of the men was carrying a firearm.
The two assailants asked for money. They then hit Mr. Luchisan over the head with a
plate. Mrs. Luchisan saw blood flowing down her husband's head and shirt from the
injury. Appellant and Goins took Mrs. Luchisan to various rooms in the house looking
for money. Mrs. Luchisan gave them about $167, while Mr. Luchisan gave them $20.
Appellant, the taller of two assailants, began hitting Mrs. Luchisan in the head and legs
with the gun. They also hit Mrs. Luchisan with a telephone, and threatened to kill her.
She later had to have staples put into her head as a result of the injuries.

{14} Appellant and Goins took the Luchisans' car, as well as a 27-inch

television set. The police were notified to be on the lookout for the stolen vehicle.
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{15} The car was spotted as the police were still inspecting the two crime
scenes. Officer Joshua M. Kelly, who was on foot, saw the vehicle and pulled out his
service firearm. The car suddenly veered and crashed into a tree. There were four
people in the car, including Appellant in the back seat and Goins in the front
passenger seat. Officers also found a sawed-off rifle in the vehicle, similar in
appearance to the weapon used at the Luchisan home. Goins fled the car after the
crash, and was captured soon afterward.

{16} Police found the keys to the Sovak's home when they were searching
Goins' home. The tread of Appellant's shoes also matched shoe tread marks that
were left at the crime scene.

{17} On February 5, 2001, a juvenile delinquency complaint was filed against
Appellant alleging twelve counts, including the attempted murder, aggravated burglary,
aggravated robbery, kidnapping, felonious assault, and receiving stolen property. The
state filed a motion to transfer the case to the adult division of the Mahoning County
Court of Common Pleas. After a bindover hearing, the juvenile court found probable
cause for all the offenses except for the kidnapping charges. The juvenile court then
bound the case over to the Mahoning County Grand Jury.

{118} On March 22, 2001, the Mahoning County Grand Jury indicted Appellant
on: 1) attempted aggravated murder of Mr. Sovak; 2) aggravated burglary of Mr.
Sovak; 3) aggravated robbery of Mr. Sovak; 4) kidnapping of Mr. Sovak; 5) aggravated
burglary of the Luchisans; 6) aggravated robbery of Mr. Luchisan; 7) aggravated

robbery of Mrs. Luchisan; 8) kidnapping of Mr. Luchisan; 9) kidnapping of Mrs.
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Luchisan; 10) felonious assault of Mr. Luchisan; 11) felonious assault of Mrs.
Luchisan; 12) and receiving stolen property, i.e., the Luchisans' automobile. Four of
the counts contained gun specifications. The court consolidated the matter with the
criminal case proceeding against co-defendant James Goins.

{19} On November 28, 2001, Appellant and Goins filed writs of habeas corpus
with this Court, challenging whether the Mahoning County Court of Common Pleas,
General Division, had jurisdiction over the criminal charges that were not bound over
from the juvenile division. Goins v. Wellington, 7th Dist. Nos. 01 CA 208, 01 CA 210,
2001-0Ohio-3503 (Goins I). We denied both writs on December 18, 2001, and the case
proceeded to jury trial beginning on March 4, 2002.

{110} On March 12, 2002, the jury found Appellant guilty as charged except on
the one count of felonious assault against Mrs. Luchisan. The jury also found
Appellant guilty of the gun specifications in counts six, seven, eight and nine.

{1111} A sentencing hearing was held on March 20, 2002. The trial court filed
its judgment entry on March 21, 2002. The court sentenced Appellant to the maximum
prison terms on each count, and three years in prison on each gun specification. The
court held that the kidnapping charges, and related gun specifications, merged with
the robbery charges. The court also determined that all remaining sentences must be
served consecutively to each other, for a total of 85 1/2 years in prison. This appeal
was filed on March 27, 2002.

{1112} The appeal was fully briefed on May 15, 2003. Appellant asserted two

assignments of error. Prior to our scheduling of oral argument, Appellant's counsel
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moved to withdraw from the case, and we appointed new counsel. Appellant's
substitute counsel filed a supplemental brief on January 20, 2004, adding two new
assignments of error. Appellee has filed supplemental response to these additional
assignments of error. Oral argument on these four assignments of error was held on
April 28, 2004. While our Opinion was being prepared for final draft, Appellant filed a
motion for leave to file a fifth assignment of error, alleging that Ohio's felony
sentencing scheme is unconstitutional. On August 23, 2004, we permitted Appellant
to file a supplemental fifth assignment of error, to which Appellee has responded. Oral
argument was waived on the fifth assignment of error.
ASSIGNMENTS OF ERROR

{1113} Appellant's first assignment of error asserts:

{1114} “THE COURT ERRED WHEN IT FAILED TO DISMISS COUNTS FOUR
(4), EIGHT (8) AND NINE (9) OF THE INDICTMENT. THE COURT WAS WITHOUT
JURISDICTION TO PROCEED SINCE NO PROPER TRANSFER PROCEEDINGS
FROM THE JUVENILE COURT OCCURRED.”

{1115} Appellant argues that a juvenile court has exclusive jurisdiction over any
child who is alleged to be a delinquent for committing acts that would constitute a
felony if committed by an adult. See R.C. §2151.23(A), 82151.26(A). Appellant
argues that the general division of the Mahoning County Court of Common Pleas did
not have jurisdiction to prosecute him for the kidnapping offenses because those
charges were not bound over from the juvenile division of the court. According to

Appellant, the juvenile court retained exclusive jurisdiction over the kidnapping
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charges because it did not find probable cause to bind the charges over to the general
division. Without a valid bindover, Appellant contends, the juvenile court retains
exclusive jurisdiction over the charges and the child. R.C. 82151.26(E); see also State
v. Wilson (1995), 73 Ohio St.3d 40, 44, 652 N.E.2d 196.

{116} We must first point out that this issue was previously raised in
Appellant’s habeas proceedings, resulting in the Goins | Opinion. In Goins I, Appellant
filed a writ of habeas corpus based, in part, on the theory that the general division of
the court of common pleas lacked jurisdiction over the three kidnapping charges
because those charges were not bound over from juvenile court. We held that a
habeas action was not the proper forum to litigate the issue of whether the grand jury
properly indicted Appellant on the kidnapping charges, and that the matter was not
properly before us. Goins | at *5. Now that Appellant has properly raised the issue on
direct appeal, we may address the matter.

{1117} The record of this case indicates that on February 28, 2001, the Juvenile
Court transferred jurisdiction of the entire juvenile case over to the general division of
the court of common pleas. The judgment entry gives no indication that it intended to
retain jurisdiction over the kidnapping charges. The judgment entry, though, does
state that the court "makes no probable cause finding of Kidnapping" as set forth in
counts 4, 8, and 9 of the juvenile complaint.

{118} In Goins I, we offered an interpretation of the juvenile court’s language
when it stated that it was not making a probable cause finding concerning the

kidnapping counts:
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{1119} "Rather than make a discretionary probable cause decision, the juvenile
court actually made a statement of the law on kidnapping by saying that pushing a
man into his house when he steps outside, dragging him around the house, and
locking him in a fruit cellar is not kidnapping because it occurred on his own property
where he was first found by the offenders. The court also decided that kidnapping is
not committed when offenders drag a woman around the house in search of money
and force her husband to stay in a room while the search was conducted. Because of
the court's legal construction of the definition of kidnapping, these counts were not
bound over." Id. at *5.

{120} The Ohio Supreme Court has repeatedly made it clear that, absent a
valid bindover procedure, the juvenile court retains exclusive jurisdiction over any case
involving a delinquent child. See State v. Golphin (1998), 81 Ohio St.3d 543, 544-545,
692 N.E.2d 608, and State v. Wilson (1995), 73 Ohio St.3d 40, 652 N.E.2d 196,
paragraph one of the syllabus.

{121} In Appellant's view, the juvenile court did not specifically bind over the
kidnapping charges and, therefore, did not relinquish jurisdiction over those charges.

{1122} Appellee argues in rebuttal that a grand jury has authority to consider
charges that are related to or that arise from the charges that are transferred from a
juvenile court, citing as authority our recent holding in State v. White, 7th Dist. No. 01-
JE-3, 2002-Ohio-5226. In White, the juvenile was charged with aggravated murder
with a death specification, and aggravated burglary. The juvenile court held a

bindover hearing and found that there was probable cause on the aggravated murder
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charge. The juvenile court bound the case over to the general division of the Jefferson
County Court of Common Pleas. The juvenile court did not specifically bind over the
aggravated burglary charge. Id. at 35.

{9123} Soon afterward, the juvenile was indicted by the grand jury on charges of
aggravated murder, aggravated burglary, aggravated robbery, aggravated arson,
tampering with evidence, escape, and assault. The juvenile later pleaded guilty to
aggravated murder, aggravated burglary, aggravated robbery, and escape.

{124} On appeal to this Court, the juvenile argued that he could not be
convicted of aggravated burglary or aggravated robbery because those charges were
not bound over from the juvenile court.

{1125} White cited former R.C. §2151.23(H) to demonstrate that the general
division of the court of common pleas could prosecute a juvenile for crimes that were
not included in the bindover from juvenile court:

{9126} "If a child who is charged with an act that would be an offense if
committed by an adult * * * is transferred for criminal prosecution * * *, the juvenile
court does not have jurisdiction to hear or determine the case subsequent to the
transfer. The court to which the case is transferred for criminal prosecution pursuant
to that section has jurisdiction subsequent to the transfer to hear and determine the
case in the same manner as if the case originally had been commenced in that court,
including, but not limited to, jurisdiction to accept a plea of guilty * * * and to enter a
judgment of conviction pursuant to the Rules of Criminal Procedure against the child

for the commission of the offense that was the basis of the transfer of the case for
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criminal prosecution, whether the conviction is for the same degree or a lesser degree
of the offense charged, for the commission of a lesser-included offence, or for the
commission of another offense that is different from the offense charged. (Emphasis
added.)” Id. at 37.

{1127} White held that under R.C. §82151.23(H), a common pleas court may
charge a juvenile with offenses that are different than those charged in juvenile court if
the additional charges arise out of, or are derived from, the offenses that were the
basis of the transfer from juvenile court. Id. at 142. In White, we held that the
aggravated murder charge that was the basis of the bindover included, as an essential
element of the crime, that the crime occurred, "while committing or attempting to
commit, or while fleeing immediately after committing or attempting to commit, * * *
aggravated robbery or robbery, [or] aggravated burglary[.]" Id. at 41, R.C.
82903.01(B). We concluded that the crimes of aggravated robbery and aggravated
burglary were derived from the aggravated murder charge that was bound over from
juvenile court, and as such, were permissible additional charges in the grand jury
indictment. Id. at 146.

{1128} In prior years, once a juvenile was bound over to the general division of
the court of common pleas, the juvenile court lost all jurisdiction to prosecute existing
and future criminal charges against that juvenile:

{1129} "1. Once a juvenile is bound over in any county in Ohio pursuant to R.C.
2151.26 and Juv. R. 30, that juvenile is bound over for all felonies committed in other

counties of this state, as well as for future felonies he may commit.
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{1130} "2. When a minor is transferred from the Juvenile Court to the Court of
Common Pleas on a charge which would constitute a felony if committed by an adult,
the grand jury is empowered to return any indictment under the facts submitted to it
and is not confined to returning indictments only on charges originally filed in the
Juvenile Court." State v. Adams (1982), 69 Ohio St.2d 120, 23 0.0.3d 164, 431
N.E.2d 326, paragraphs one and two of the syllabus.

{1131} The Ohio legislature expressly repudiated the Adams holding in a
subsequent revision to the juvenile bindover statutes in Am.Sub.H.B. No. 1, 146 Ohio
Laws, Part I, effective January 1, 1996, and in subsequent revisions. The legislative
notes to R.C. §2151.011 state:

{9132} "1995 H 1, § 3, eff. 1-1-96, reads in part. (B) The General Assembly
hereby declares that its purpose in enacting the language in division (B) of section
2151.011 and divisions (B) and (C) of section 2151.26 of the Revised Code that exists
on and after the effective date of this act is to overrule the holding in State v. Adams
(1982), 69 Ohio St. 2d 120, regarding the effect of binding a child over for trial as an
adult.”

{133} It is not absolutely clear what part of the Adams opinion that the
legislature intended to overrule in its 1995 revisions. Many courts continue to apply
the holding of paragraph two of the syllabus of Adams. "The longstanding rule in Ohio
is that upon transfer from juvenile court, the grand jury is authorized to return a proper
indictment on the facts submitted to it, and is not confined to the charges originally

filed in the juvenile court.” State v. Walker (Sept. 28, 1999), 5th Dist. No. 99 CA 2,
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citing Adams, supra, paragraph two of the syllabus. "[T]he grand jury was within its
power to indict appellant for counts that were not alleged in the juvenile proceedings."
State v. Whisenant (1998), 127 Ohio App.3d 75, 81, 711 N.E.2d 1016, fn. 4, citing
Adams, paragraph two of the syllabus. "It is well established in Ohio jurisprudence
that upon transfer from juvenile court, a grand jury is authorized to return a proper
indictment on the facts submitted to it, and is not confined to the charges originally
filed in the juvenile court.” State v. Duncan (Sept. 12, 2001), 9th Dist. No. 3117-M,
citing Adams, paragraph two of the syllabus. In Goins I, we also agreed that the 1996
changes to the juvenile bindover statutes were only meant to overrule paragraph one
of the syllabus of Adams. See Goins I, at *5.

{1134} The version of R.C. 82151.26 in effect at the time of the 2001 bindover
hearing contained the following provisions:

{9135} "(F) Upon the transfer of a case for criminal prosecution to the
appropriate court having jurisdiction of the offense under division (B) or (C) of this
section, the juvenile court shall state the reasons for the transfer * * *. The transfer
abates the jurisdiction of the juvenile court with respect to the delinquent acts alleged
in the complaint, and, upon the transfer, all further proceedings pertaining to the act
charged shall be discontinued in the juvenile court, and the case then shall be within
the jurisdiction of the court to which it is transferred as described in division (H) of

section 2151.23 of the Revised Code." (Emphasis added.)
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{1136} R.C. 82151.26(F) transfers jurisdiction with respect to "delinquent acts"
and not merely with respect to the charges that were filed in juvenile court related to
those delinquent acts.

{1137} In the instant case, the juvenile court did not believe that the delinquent
acts that occurred on January 29, 2001, established probable cause for the three
kidnapping charges that were part of the juvenile complaint. Nevertheless, the juvenile
court clearly transferred the entire case to the general division of the Mahoning County
Court of Common Pleas: "The Court having found probable cause that nine (9)
felonies have been committed herein and that Count #1 is a Category one offense and
Counts #6 and #7 are Category two offenses, IT IS THEREFORE ORDERED that
pursuant to ORC 2151.26 (B), the matter herein is transferred to the General Trial
Division of the Mahoning County Common Pleas Court for further proceedings
pursuant to law." (2/28/02 J.E.)

{1138} The charges that were issued by the grand jury were based on the same
delinquent acts under review in the juvenile court, the only difference being that the
grand jury found that those acts also formed the basis of three counts of kidnapping.
The kidnapping charges were based on the events occurring on January 29, 2001, at
the residences of Mr. Sovak and Mr. and Mrs. Luchisan, and do not involve any
additional circumstances beyond those that were under review in the juvenile court.
Therefore, the grand jury was free to indict Appellant on charges arising out of those

circumstances, even though the juvenile court did not specifically transfer those
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charges when it bound the case over to the general division of the court of common
pleas.

{1139} For all the above reasons, we overrule Appellant's first assignment of
error.

{1140} Appellant's second assignment of error asserts:

{141} “THE TRIAL COURT COMMITTED PREJUDICIAL ERROR WHEN IT
FAILED TO MERGE, FOR THE PURPOSE OF SENTENCING, COUNT SIX (6),
AGGRAVATED ROBBERY OF LOUIS LUCHESAN [sic] WITH COUNT TWELVE (12),
RECEIVING STOLEN PROPERTY (LUCHESAN'S [sic] CAR TAKEN DURING HIS
ROBBERY) SINCE THEY WERE ALLIED OFFENSE [sic] OF SIMILAR IMPORT.”

{1142} Appellant contends that the act of robbing a car from the Luchisans and
the act of receiving that car as stolen property cannot be viewed as two separate
crimes. Thus, he argues that he should not have been sentenced on both offenses.
Appellee argues in rebuttal that this argument was waived when Appellant failed to
object at trial to the convictions or the corresponding sentences.

{1143} This Court has previously held that a defendant who fails to raise the
issue of allied offenses of similar import at trial has waived that issue on appeal,
unless there is plain error. State v. Johnson (Dec. 6, 2000), 7th Dist. No. 2000-CO-1;
see also Crim.R. 52(B). Plain error may only be found, "with the utmost caution, under
exceptional circumstances and only to prevent a manifest miscarriage of justice.”
State v. Long (1978), 53 Ohio St.2d 91, 372 N.E.2d 804, paragraph three of the

syllabus.



-15-

{1144} The allied-offense statute, R.C. 82941.25, provides:

{9145} "(A) Where the same conduct by defendant can be construed to
constitute two or more allied offenses of similar import, the indictment or information
may contain counts for all such offenses, but the defendant may be convicted of only
one.

{1146} "(B) Where the defendant's conduct constitutes two or more offenses of
dissimilar import, or where his conduct results in two or more offenses of the same or
similar kind committed separately or with a separate animus as to each, the indictment
or information may contain counts for all such offenses, and the defendant may be
convicted of all of them."

{147} R.C. 82941.25 protects a defendant from being convicted twice for the
same offense. This would violate the Double Jeopardy Clause of the Fifth Amendment
of the United States Constitution. State v. Rance (1999), 85 Ohio St.3d 632, 636, 710
N.E.2d 699. Crimes are allied offenses of similar import if the elements of the crimes
correspond to such a degree that the commission of one crime will necessarily result
in the commission of the other. Id. When making this determination, the court should
not consider the particular facts of the case, but should consider only the statutory
elements of the two crimes in the abstract. Id. at paragraph one of the syllabus. If
each offense requires proof of an element that the other does not, then they are not
allied offenses of similar import. Id. at 639. If the elements of the two crimes do

correspond with each other, the court must then review the defendant's conduct to
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determine if the offenses were committed separately or with a separate animus as to
each offense. State v. Jones (1997), 78 Ohio St.3d 12, 14, 676 N.E.2d 80.

{1148} Appellant was convicted of aggravated robbery and receiving stolen
property. Aggravated robbery, under R.C. 82911.01(A)(2), is defined as having a
dangerous ordnance on or about the offender's person or under the offender's control
when attempting or committing a theft offense or fleeing immediately after the attempt
or offense. Receiving stolen property, under R.C. 82915.51(A), is defined as
receiving, retaining, or disposing of property of another knowing or having reasonable
cause to believe that the property has been obtained through commission of a theft
offense.

{1149} "It is hornbook law that a thief cannot be charged with committing two
offenses--that is, stealing and receiving the goods he has stolen. E.g., Cartwright v.
United States, 146 F.2d 133; State v. Tindall, 213 S.C. 484, 50 S.E.2d 188; see 2
Wharton, Criminal Law and Procedure, Section 576; 136 A.L.R. 1087. And this is so
for the commonsensical, if not obvious, reason that a man who takes property does
not at the same time give himself the property he has taken. In short, taking and
receiving, as a contemporaneous--indeed a coincidental--phenomenon, constitute one
transaction in life and, therefore, not two transactions in law. * * *' State v. Wilson
(2001), 145 Ohio App.3d 374, 378, 763 N.E.2d 196, quoting Maumee v. Geiger
(1976), 45 Ohio St.2d 238, 74 O.0.2d 380, 344 N.E.2d 133.

{150} The Ohio Supreme Court has also issued the following related holding:
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{151} "[W]e conclude that although, as to the principal offender who steals a
motor vehicle, any acts of receiving or concealing the same motor vehicle knowing it to
have been stolen are considered merged into the crime of auto theft itself, so as to
preclude separate sentences for a violation of R.C. 4549.04 (auto theft) and R.C.
2907.30 (receiving or concealing stolen property), it is not error to permit a jury to
return verdicts of guilty as to both offenses, if otherwise warranted by the evidence,
and for the court to then impose only the sentence provided for auto theft and to
dismiss the charge of receiving or concealing stolen property.” State v. Botta (1971),
27 Ohio St.2d 196, 204, 271 N.E.2d 776.

{1152} It is clear from the record that the vehicle that Appellant was accused of
receiving under the receiving stolen property charge was the vehicle that was stolen
as part of the aggravated robbery charges. Although the two crimes are technically
distinct, it has been the consistent and longstanding rule in Ohio that a defendant
cannot be sentenced for both a theft crime and a receiving stolen property crime
based on the same stolen property. Thus, the trial court should not have imposed an
additional sentence on the receiving stolen property conviction. Appellant's second
assignment of error is sustained.

{1153} Appellant's third assignment of error asserts:

{1154} “The trial court’s determination of Chad Barnette’s 85.5 year term of
incarceration violated the Due Process Clause of the United States Constitution

because it had been fixed by anticipatory judgment months in advance of trial and was
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explicitly weighed to punish Mr. Barnette for exercising his right to a jury trial. (5/17/01
Pretrial Tr. 14 and Sentencing Tr. at 35-36).”

{1155} Appellant argues that his sentence constitutes a due process violation for
two reasons. First, he claims that the trial judge's remarks at a pretrial hearing
demonstrate that the trial court was biased against him. Second, he contends that the
trial court imposed a harsher sentence upon him for exercising his right to trial. We
will deal with each issue in turn.

{1156} Appellant tries to prove that the trial court was biased against him by
referring to certain comments that the judge made at a pretrial hearing on May 17,
2001:

{957} "* * * I'm not the kind of guy who changes my mind. You know, once--
once this is set, it's set and we're going to do it, and if that doesn't work out for you,
well, that's too bad. So you better be ready for the prosecution and you better be
ready for me, you better be ready for a jury, you better be ready to work with your
lawyer." (5/17/01 Tr., p. 10.)

{158} The context of the quoted section of the transcript indicates that the trial
judge was explaining the consequences of Appellant's insistence on going to trial just
two months after he was indicted, particularly in light of the fact that Appellant's
counsel had just filed for a continuance because he was not ready for trial. It is
apparent that Appellant did not grasp the gravity of his situation. The trial court's

comments do not demonstrate that it was prejudiced against Appellant or that it
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anticipated a particular sentence. Appellant’'s due process argument is completely
without merit.

{1159} Appellant's second argument is that he was punished for exercising his
right to trial. Appellant bases his argument on the fact that the prosecution had offered
to enter into a Crim.R. 11 plea agreement with him in which the state would
recommend a total sentence of 23 years in prison on all counts in the indictment.
Appellant did not accept this plea agreement. At the conclusion of trial, the
prosecution recommended that Appellant be sentenced to maximum consecutive
sentences on all counts. In response, Appellant's counsel argued that maximum
consecutive sentences were inappropriate. Counsel argued: "If 23 years was
sufficient time to insulate the public from him two weeks ago, why isn't it sufficient time
today?" (3/20/02 Tr., p. 21.) The trial court responded to these comments by stating:

{160} "When the prosecutor asked for maximum consecutive sentences,
although the defense finds fault with that, | find no fault with their recommendation or
understanding their recommendation. This Court particularly is of the opinion that
when someone admits to his wrongdoing and steps up to the plate and says, | did
these things, I'm sorry for what | did and | ask for mercy, then mercy is appropriate
because the first step towards rehabilitation has taken place. But when someone says
| didn't do anything wrong, | deny that | did any of these things that have been charged
against me but for being caught in the vehicle that you had to admit being caught in,
then mercy's not appropriate. When 12 people from this community have to be

brought in here and have the evidence presented to them and they unanimously agree
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without any question whatsoever that not only did you commit this receiving stolen
property, but you each committed ten other outrageous criminal offenses, then the
State would not be justified in coming in here saying, let's give them the deal we
offered them. The State should come in and say now they deserve to be punished.”
(3/20/02 Tr., pp. 35-36.)

{161} Appellant cites this section of the sentencing transcript to demonstrate
that the trial court had predetermined before trial that the final sentence would be more
severe because Appellant exercised his right to go to trial. Appellant's argument is not
persuasive.

{1162} 1t is true that a criminal defendant should not be punished solely for
choosing to go to trial, or for refusing to enter into a plea agreement. State v. O'Dell
(1989), 45 Ohio St.3d 140, 543 N.E.2d 1220, paragraph two of the syllabus. This type
of punishment would create a chilling effect on a defendant's ability to exercise his or
her constitutional right to a trial. State v. Scalf (1998), 126 Ohio App.3d 614, 621, 710
N.E.2d 1206; United States v. Derrick (C.A. 6, 1975), 519 F.2d 1, 3.

{163} There are legitimate reasons, though, why a trial court may sentence a
defendant more harshly after a trial on the merits than the court might have done in
response to a plea bargain. First, the United States Supreme Court has recognized
the propriety of offering a more lenient sentence in exchange for a guilty plea. Corbitt
v. New Jersey (1978), 439 U.S. 212, 221-224, 99 S.Ct. 492, 58 L.Ed.2d 466. A more
lenient sentence is proper because, as the trial court correctly observed the

defendant's acknowledgment of guilt shows a willingness to assume responsibility for
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one's conduct and is an important step toward rehabilitation. Brady v. United States
(1970), 397 U.S. 742, 753, 90 S.Ct. 1463, 25 L.Ed.2d 747.

{164} Second, a trial court usually knows much more about the facts of the
case after trial than it does at the time of a pretrial plea hearing. This added
knowledge will "almost inevitably * * * affect the judge's consideration of what penalty
appears most appropriate.” Derrick, 519 F.2d at 4. The fact that a sentence imposed
after trial is greater than the recommended sentence at a plea hearing prior to trial
may simply reflect the court's greater understanding of the crime and its impact on the
victims, rather than judicial bias.

{1165} After examining the record, we conclude that the comments made by the
trial judge do not demonstrate that Appellant received an enhanced sentence merely
because he chose to proceed to a trial on the merits. It is apparent that many of the
trial court's statements were proper responses to arguments raised by defense
counsel at the sentencing hearing. For example, counsel argued that the more
modest sentencing recommendation that the State offered during plea negotiations
proved that maximum consecutive sentences were inappropriate. The trial judge
responded by stating that the State may have interpreted Appellant's willingness to
enter a plea agreement as an acknowledgment of guilt and a beginning of the
rehabilitation process. After trial, though, it became clear that the crimes Appellant
committed were, as the court stated, "outrageous" and that severe punishment was
more appropriate. The court was not punishing Appellant for going to trial, even

though the court took into account the facts that were revealed at trial. The evidence
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that Appellant relies on does not demonstrate that Appellant received an enhanced
sentence in retaliation for exercising his constitutional right to a jury trial, and his third
assignment of error is overruled.

{166} Appellant's fourth assignment of error asserts:

{1167} “The trial court’s determination of Chad Barnette’'s 85.5 year sentence
was entered in violation of R.C. 2929.11(B), R.C. 2929.14, and R.C. 2929.19, because
the trial court based its imposition of maximum, consecutive sentences on
inappropriate criteria and in violation of Ohio law and due process. (Sentencing Tr. at
33-51).”

{1168} Appellant sets forth three reasons why this case should be remanded for
resentencing: 1) the trial court arbitrarily imposed a total sentence of 85.5 years in
prison because he wanted the sentence to match the age of one of the victims; 2) the
trial court did not provide particularized findings proving that each and every count was
the worst form of each offense; and 3) the sentence of 85.5 years in prison was not
consistent with sentences rendered in similar cases in Ohio, in violation of R.C.
§2929.11(B).

{169} A court of appeals no longer applies an abuse-of-discretion standard
when reviewing a felony sentence. State v. Cloud (Sept. 26, 2001), 7th Dist. No. 98-
CO-51. Our standard of review is governed by R.C. §2953.08(G), which provides:

{970} "(2) The court hearing an appeal under division (A), (B), or (C) of this
section shall review the record, including the findings underlying the sentence or

modification given by the sentencing court.
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{171} "The appellate court may increase, reduce, or otherwise modify a
sentence that is appealed under this section or may vacate the sentence and remand
the matter to the sentencing court for resentencing. The appellate court's standard for
review is not whether the sentencing court abused its discretion. The appellate court
may take any action authorized by this division if it clearly and convincingly finds either
of the following:

{172} "(a) That the record does not support the sentencing court's findings
under division (B) or (D) of section 2929.13, division (E)(4) of section 2929.14, or
division (H) of section 2929.20 of the Revised Code, whichever, if any, is relevant;

{973} "(b) That the sentence is otherwise contrary to law."

{174} R.C. 82929.11 sets forth the overriding purposes of felony sentencing to
guide the sentencing court. "* * * The overriding purposes of felony sentencing are to
protect the public from future crime by the offender and others and to punish the
offender. To achieve those purposes, the sentencing court shall consider the need for
incapacitating the offender, deterring the offender and others from future crime,
rehabilitating the offender, and making restitution to the victim of the offense, the
public, or both." R.C. §2929.11(A).

{175} We first note that the trial court correctly merged the sentences for
kidnapping and robbery so that the sentences would run concurrently. It is axiomatic
in Ohio that a kidnapping charge arising out of a robbery merges with that robbery
charge unless there is a separate animus for the kidnapping. State v. Fears (1999),

86 Ohio St.3d 329, 344, 715 N.E.2d 136. The reason for this holding is that, "implicit
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within every robbery (and aggravated robbery) is a kidnapping.” State v. Jenkins
(1984), 15 Ohio St.3d 164, 198, 15 OBR 311, 473 N.E.2d 264, fn. 29.

{176} The trial court also correctly merged the firearm specifications for each
set of crimes that were committed together at the same time. R.C. §2929.14(D)(1)(b)
allows for the merger of firearm specifications in certain situations. It provides, “[a]
court shall not impose more than one prison term on an offender under division
(D)(2)(a) of this section for felonies committed as part of the same act or transaction.”
R.C. 2929.14(D)(1)(b). The aggravated robbery and kidnapping of Mr. Luchisan were
part of the same criminal transaction, as was the aggravated robbery and kidnapping
of Mrs. Luchisan. Thus, the court properly merged the firearm specifications on these
convictions.

{177} R.C. 82929.12 lists various factors for the court to consider when
imposing a sentence, including factors relating to the seriousness of the offense and
the likelihood that the defendant will commit future crimes. R.C.82929.12(B)
introduces a list of factors that relate to the seriousness of the crime:

{178} "(B) The sentencing court shall consider all of the following that apply
regarding the offender, the offense, or the victim, and any other relevant factors, as
indicating that the offender's conduct is more serious than conduct normally
constituting the offense: * * *"

{179} Under the catch-all provision of R.C. 82929.12(B), the trial court is
permitted to consider any relevant factor that would indicate the seriousness of the

crime. Appellant takes issue with the trial court's reference to the specific ages of the
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victims as relevant factors in sentencing. Appellant insists that the trial court arbitrarily
tried to match the total length of the prison sentence to correspond to the ages of the
victims. Specifically, Appellant finds reversible error in the following comment by the
trial court: "And so it's my intention, gentlemen, to give you at least one year in jail for
every year of the life of the man who you tried to kill and these other people who you
terrorized * * *." (3/20/02 Tr., p. 44.)

{1180} Appellee, in rebuttal, observes that the aforementioned comments by the
trial judge were made after he had already made all the findings necessary to impose
sentence. The court had already examined the sentencing factors in R.C. §2929.12,
and determined that two factors were present: (1) the injury was exacerbated by the
physical and mental condition or age of the victims and (2) the victims suffered serious
physical, psychological, or economic harm. (3/20/02 Tr., pp. 39-40.) These findings
complied with R.C. 2929.12(B)(1) and (2). The court then stated:

{1181} “The other factors that are appropriate or that, or that are mentioned
under that section of the code are not appropriate except for any other relevant factors
indicating conduct is more serious. Those factors included the fact that you acted as a
group and you terrorized multiple victims, and then you celebrated the crimes that you
committed * * *.” (Emphasis added.) (3/20/02 Tr., p. 40).

{182} It was only after the court had made all these appropriate findings that it
concluded that sentence would correspond to the age of the oldest victim. Based on
the context of the trial court's comments, it does not appear that the age of the victims

was improperly used as a factor in sentencing.
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{1183} Appellant also contends that the trial court was required to give particular
reasons explaining why each and every count was the worst form of each specific
offense. Under R.C. 82929.14(C), the trial court must make at least one of four
possible findings to justify imposing a maximum sentence. One of those possible
findings is that the offense was the worst form of the offense. The court must also give
reasons to support those findings. R.C. §2929.19(B)(2)(d). In the instant case, the
trial court justified its decision to impose maximum sentences based on its conclusion
that each crime was the worst form of the offense. (3/20/02 Tr., p. 43.)

{1184} Appellant cites three cases to support his view that the trial court needed
to give separate reasons why each particular count was the worst form of the offense
in order to support the imposition of maximum sentences for each offense. Appellant
first cites State v. Longnecker (June 7, 2002), 4th Dist. No. 01CA2. The defendant in
Longnecker received a four-year sentence on one count of gross sexual imposition,
which is a third degree felony punishable by up to five years in prison. Longnecker
does not deal with maximum sentences and is inapposite to the instant appeal.

{1185} The second cite is to State v. Watkins (Aug. 31, 2002), 2nd Dist. No.
2000-CA-21. The defendant in Watkins appealed the court's imposition of maximum
sentences on one count of rape and one count of gross sexual imposition, which were
to be served concurrently. The Second District Court of Appeals remanded the case
for resentencing because the trial court provided no explanation whatsoever for
imposing the maximum sentence for the rape conviction. The Watkins case does not

discuss whether or not the court should have given separate reasons for the
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sentences it imposed for each of the two counts. The only section of the Watkins case
that Appellant cites does not deal with sentencing at all, but rather, is part of the
discussion concerning whether the defendant was a sexual predator. The Watkins
case is, therefore, also inapposite to the instant appeal.

{1186} The third case Appellant cites is State v. Akerman (Nov. 10, 1999), 3rd
Dist. No. 5-99-32, 5-99-33. The defendant in Akerman was convicted of two charges
of felony domestic violence, both of which were fifth degree felonies. The defendant
received two sentences of 11 months, to be served consecutively. On appeal, the
defendant conceded that the trial court had made the necessary findings to support
consecutive sentences. The argument on appeal, though, was that the findings did
not apply to either count because the trial court did not recite the findings for each
count separately. The Third District Court of Appeals affirmed the sentence because it
found that the trial court's findings applied to both counts:

{1187} "[I]t is clear that the trial court's findings were intended to apply to both
charges unless it stated otherwise, which it did on several occasions. The defendant's
proposed rule, which would require the trial court to make that finding twice in the
same hearing, is not mandated by the sentencing statutes and serves no legitimate
sentencing purpose.” Id. at p. *3.

{1188} The court's holding in Akerman is the opposite of the position taken by
Appellant, and we agree with the analysis in Akerman. Appellant has not presented
any other authority establishing a need for the trial court to give separate reasons

supporting those findings for every related count in a multiple count sentencing
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hearing. Just as in the Akerman case, it is clear in the instant case that the trial court's
findings and explanations were meant to apply to all related charges.

{1189} Our review of the record, though, has uncovered a related error with
respect to the court's imposition of maximum sentences. The record reveals that the
trial court failed to make the required findings to justify the maximum sentence on the
aggravated robbery of Mr. Sovak and on the receiving stolen property charge. We will
limit our discussion to the aggravated robbery charge, because we have already
determined (under assignment of error number two) that the trial court should not have
sentenced Appellant on the receiving stolen property charge.

{190} The transcript of the sentencing hearing contains a list of the counts
which constituted the worst form of the offense. (3/20/02 Tr., p. 43.) As we noted
earlier, the court justified imposing maximum sentences because he found the counts
in the indictment constituted the worst form of the offense, pursuant to the
requirements of R.C. 82929.14(C). The trial judge failed to list the aggravated robbery
of Mr. Sovak as one of the offenses for which Appellant committed the worst form of
the offense. The trial judge did not list any other basis for imposing the maximum
sentence on Appellant for this crime. For this reason, we sustain Appellant's fourth
assignment of error with respect to the sentence imposed for the aggravated robbery
of Mr. Sovak.

{1191} Appellant further argues, under assignment of error number four, that the

85.5 year sentence was disproportionate to other sentences for similar crimes.
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Appellant refers to seven cases to demonstrate the disproportionality of his sentence,
but we are not persuaded by the authorities that have been cited.

{1192} State v. Duvall, 8th Dist. No. 80316, 2002-Ohio-4574, was the result of a
negotiated plea and is not comparable to the instant case, which was the result of the
jury trial. The same is true for three other cases cited by Appellant: State v. Walker,
1st Dist. No. C-030159, 2003-Ohio-7106; State v. Nelson, 11th Dist. No. 2001-A-0076,
2002-Ohio-6701, and State v. Hunter, 8th Dist. No. 81106, 2003-Ohio-994.

{1193} State v. Bragenzer, 4th Dist. No. 01CA15, 2002-Ohio-6156, was also the
result of a negotiated plea. More importantly, the defendant in Bragenzer received
maximum consecutive sentences on two first degree felony counts. The sentences
imposed and affirmed in Bragenzer would actually support the sentences imposed in
the instant case.

{194} State v. Dillon, 4th Dist. No. 01CA54, 2002-Ohio-4990, is somewhat
comparable to the instant case. The defendant was convicted of aggravated burglary,
as well as three complicity charges of felonious assault, aggravated robbery and
kidnapping. The defendant helped two accomplices to break into a neighbor's home
and steal $1000. The accomplices hit the victim with a flashlight, and the defendant
tripped the victim as he tried to escape. The defendant received 36 years of a
possible 38-year prison sentence. Some of the sentences, though, were ordered to be
served concurrently, for a total sentence of 20 years. This is roughly half of what

Appellant received on similar charges.
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{1195} State v. Jeffries (March 22, 2001), 8th Dist. No. 76880, involved a
conviction for gross sexual imposition and abduction, which are not comparable to the
convictions in the instant case, and thus, cannot be applied to determine appropriate
sentences for the crimes under review in this appeal.

{1196} Appellant has presented only one case that appears to support his
theory. One of the cases cited actually supports the imposition of maximum
consecutive sentences. The other cases were the result of plea agreements, and thus
cannot easily compare with sentencing after a jury trial. The fact that Appellant has
only produced one case in which a criminal defendant received a less severe sentence
for similar crimes is indicative that the maximum consecutive sentences under review
in this appeal were not disproportionate to other similar convictions and sentences in
Ohio. We find no merit in Appellant's third argument under this assignment of error.

{197} Based on Appellant's arguments, we have found one error under
assignment of error number four that warrants a modification of the maximum
sentence imposed by the trial court for the aggravated robbery of Mr. Sovak. For this
reason, we partially sustain Appellant's fourth assignment of error.

{1198} Appellant’s fifth assignment of error asserts:

{1199} “The trial court erred when it imposed non-minimum, maximum, and
consecutive sentences based on facts not found by the jury or admitted by Mr.
Barnette, in contravention of Blakely v. Washington (2004),  U.S. ,  L.Ed.2d
__,124 S.Ct. 2531, 2004 WL 1402697, and Mr. Barnette’s Sixth Amendment right to

trial by jury. (Sentencing Hearing Tr. pp. 33-47).”
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{11100} Appellant did not raise this assignment of error in his initial brief or in
his supplemental brief after new counsel had been appointed. We granted Appellant
leave to file this fifth assignment of error in order to assert arguments arising from the
very recent United States Supreme Court case of Blakely v. Washington (2004), 542
US.  ,124 S.Ct. 1531, 159 L.Ed.2d 403, which was released on June 24, 2004.
Appellant argues that the holding in Blakely effectively prevents him from receiving any
sentence other than the minimum possible sentence under Ohio law.

{1101} Blakely reviewed the constitutionality of the felony sentencing
guidelines of the State of Washington. Blakely held that part of Washington's felony
sentencing scheme violated the Sixth Amendment right to jury trial because it allowed
the trial judge to impose an exceptional sentence based on facts that were neither
admitted by the defendant nor found by a jury.

{11102} After examining Appellant's argument, it appears that he has waived
the issue he is now attempting to assert on appeal. Any sentencing challenge
available to the defendant under Blakely is waived, because he did not object at trial to
what he now contends is a violation of his constitutional right to a jury trial. See, e.g.,
State v. Awan (1986), 22 Ohio St.3d 120, 123, 22 OBR 199, 489 N.E.2d 277; State v.
Ireson (1991), 72 Ohio App.3d 235, 240, 594 N.E.2d 165; cf. Gibson v. Meadow Gold
Dairy (2000), 88 Ohio St.3d 201, 204, 724 N.E.2d 787.

{1103} The fact that Blakely was decided after Appellant had submitted his
brief on appeal, and after oral argument had been held, is not determinative in our

analysis. The issues that were under review in Blakely were previously reviewed
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many times by the United States Supreme Court and by legions of lower federal court
and state court decisions. Blakely is only the most recent progeny of a line of cases
that includes the seminal case of Apprendi v. New Jersey (2000), 530 U.S. 466, 120
S.Ct. 2348, 147 L.Ed.2d 435. In Apprendi, the defendant pleaded guilty to firearm
possession charges as part of a plea agreement. During sentencing, the trial court
determined that the crime was committed with the purpose to intimidate because of
race, in violation of New Jersey's hate-crime statute. The finding by the trial court
elevated the penalty from a maximum of 10 years to a period of 10 to 20 years.

{11104} Apprendi held that, "it is unconstitutional for a legislature to remove
from the jury the assessment of facts that increase the prescribed range of penalties to
which a criminal defendant is exposed. It is equally clear that such facts must be
established by proof beyond a reasonable doubt.” Id. at 490, 120 S.Ct. 2348, 147
L.Ed.2d 435; see also Ring v. Arizona (2002), 536 U.S. 584, 122 S.Ct. 2428, 153
L.Ed.2d 556; Harris v. U.S. (2002), 536 U.S. 545, 122 S.Ct. 2406, 153 L.Ed.2d 524.

{1105} The argument that Appellant is now attempting to assert under the
authority of Blakely is essentially the same argument raised in Apprendi. The
Apprendi case was decided on June 26, 2000, long before Appellant was convicted
and sentenced for the crimes he committed against Mr. Sovak and Mr. and Mrs.
Luchisan. Apprendi was decided three and one half years before Appellant's
substitute counsel submitted his first supplemental brief on appeal, and any issues
related to the constitutionality of Ohio's sentencing scheme certainly could have been,

and should have been, raised at that time. Furthermore, Blakely dealt with well-
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established, rather than novel, constitutional rights, which must be timely raised at trial
in order to be preserved as issues on appeal. See Awan, supra, 22 Ohio St.3d at 123.
We are not in the habit of allowing parties to raise additional arguments in the eleventh
hour on appeal that could have been raised at trial or within the time limits set forth in
the Ohio Rules of Appellate Procedure. In fact, this would violate one of the most
basic tenets of appellate review.

{1106} Furthermore, it does not appear the Ohio's felony sentencing scheme
would run afoul of the holdings in Apprendi and Blakely. Blakely stands for the
proposition that, under the Sixth Amendment, “any fact that increases the penalty for a
crime beyond the prescribed statutory maximum must be submitted to a jury, and
proved beyond a reasonable doubt.” Blakely, 124 S.Ct. at 2536, 159 L.Ed.2d 403. In
Blakely, the “statutory maximum” is not the longest term the defendant can receive
under any set of circumstances. Instead, it is, “the maximum sentence a judge may
impose solely on the basis of the facts reflected in the jury verdict or admitted by the
defendant.” 1d. at 2537, 159 L.Ed.2d 403. In Ohio, the trial judge does not have the
discretion to impose a sentence greater than the sentence prescribed for each crime
as listed in the indictment. For example, Appellant was charged and convicted on two
counts of aggravated burglary, in violation of R.C. 82911.11(A)(1). Aggravated
burglary is designated as a first degree felony, which is punishable by three to ten
years in prison. R.C. 82929.14(A)(1). Once a jury makes the findings that establish
that the crime of aggravated burglary has been committed, the trial court has

discretionary power to impose a punishment within the statutory range for a first
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degree felony. Unlike the statutes at issue in Blakely, Ohio’s statutory scheme does
not provide exceptions to give the trial court power to exceed the maximum
punishment allowed by the aggravated burglary statute. Any sentencing
enhancements, such as gun specifications, must also be included in the indictment,
and the jury must find the defendant guilty beyond a reasonable doubt of those
enhancements as well.

{11107} We agree with those Ohio courts that have already concluded that the
Ohio felony sentencing scheme does not violate the holdings in Apprendi and Blakely.
See, e.g. State v. Scheer, 4th Dist. No. 03CA21, 2004-Ohio-4792; State v. Sour, 2nd
Dist. No. 11913, 2004-Ohio-4048; State v. Bell, 1st Dist. No. C030726, 2004-Ohio-
3621. While we are aware that our colleagues in the Eighth District have decided
otherwise, based on our analysis that Blakely issues may not be raised for the first
time on appeal, we are forced to disagree with the Eighth District. We believe that
these matters were beyond the court’s jurisdiction.

{7108} Based on the foregoing analysis, we overrule Appellant's fifth
assignment of error.

CONCLUSIONS

{1109} We have overruled Appellant's first, third, and fifth assignments of
error. We have sustained Appellant's second assignment of error, and partially
sustained his fourth assignment of error. Both errors concern matters relating solely to
sentencing. R.C. 8§2953.08(G)(1) does not require this Court to remand the case for

resentencing based on the sentencing errors we have found in this appeal. R.C.
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82953.08(G)(2) allows us to, "increase, reduce, or otherwise modify a sentence that is
appealed under this section or [ ] vacate the sentence and remand the matter to the
sentencing court for resentencing.” Based on the authority of R.C. 82953.08(G)(1),
and based on our analysis above, we modify Appellant's sentence as follows. First,
we modify Appellant's 18-month prison sentence on the charge of receiving stolen
property (count twelve in the indictment) so that it will run concurrently with the
sentences for the remaining counts. Second, we reduce Appellant's prison sentence
on the charge of aggravated robbery (count three in the indictment) to two years in
prison, to run concurrently with the sentences on the remaining counts. Appellant’s
total prison sentence is now an aggregate of 74 years in prison. We affirm all
remaining aspects of Appellant's conviction and sentence in the Mahoning County

Court of Common Pleas.

Donofrio, J., concurs.

DeGenaro, J., concurs in part and dissents in part; see concurring in part and
dissenting in part opinion.
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DeGenaro, J., concurring in part and dissenting in part:

{110} Although I agree with the majority's resolution of Appellant's first, third,
and much of his fourth assignments of error, | respectfully dissent from the remainder
of its opinion.

{111} First, | cannot agree with the majority's resolution of Appellant's second
assignment of error. The majority concludes that aggravated robbery and receiving
stolen property are allied offenses of similar import because one cannot, as a factual
matter, receive something that one has stolen. But this conclusion ignores the test the
Ohio Supreme Court has formulated to determine whether two offenses are allied
offenses of similar import. | agree with the general proposition that one cannot receive
something one has stolen. But this affects whether one of Appellant's convictions is
against the manifest weight of the evidence, an argument Appellant has not advanced,
rather than whether the offenses are allied offenses of similar import. Appellant's
second assignment of error is meritless.

{112} Second, | cannot agree with the majority's discussion in Appellant's
fourth assignment of error regarding whether the trial court properly imposed
maximum sentences upon him because the trial court's comments demonstrated a
blatant disregard for the purposes and principles of Ohio's felony sentencing laws.
Further, the majority fails to address the second part of this assignment of error, that
dealing with whether the trial court properly imposed consecutive sentences. In this
case, the trial court gave proper findings in support of its decision to order that
Appellant's sentences be run consecutively. But its reasons in support of those
findings run afoul of the purposes and principles of Ohio's felony sentencing laws.
Appellant's fourth assignment of error in this regard is meritorious.

{113} Third, | disagree entirely with the majority's resolution of Appellant's fifth
assignment of error. Appellant has not waived his argument under Blakely v.
Washington (2004),  U.S. __ , 159 L.Ed.2d 403, 124 S.Ct. 2531. And Appellant's
sentence does violate the Sixth Amendment as interpreted by Blakely.

{114} Finally, | disagree with the majority's decision to modify Appellant's

sentence rather than remanding the matter for resentencing. Although we have the



-37-

power to modify a sentence, we should be circumspect when using that power. The
trial court both by tradition and by statute is primarily responsible for imposing a
sentence upon an offender. In this case, the trial court's decision was erroneous
because it failed to make the necessary findings and give reasons for those findings.
We should give it an opportunity to correct its mistake and ensure that Appellant
receives a proper sentence rather than giving him the least possible punishment
wherever we find error in the sentence imposed by the trial court.
Allied Offenses of Similar Import

{115} The majority concludes that the offenses of receiving stolen property and
aggravated robbery are allied offenses of similar import. But in doing so, the majority
fails to cite to or apply the Ohio Supreme Court's most recent decision setting forth the
standard we must apply when analyzing this issue, State v. Rance, 85 Ohio St.3d 632,
1999-Ohio-0291.

{116} In Rance, the court held that crimes are allied offenses of similar import
only if the elements of the crimes correspond to such a degree that the commission of
one crime will result in the commission of the other. Id. at 636. When making this
judgment, the court should not consider the particular facts of the case, but should
only consider the statutory elements in the abstract. Id. at paragraph one of the
syllabus. "If the elements do not so correspond, the offenses are of dissimilar import
and the court's inquiry ends--the multiple convictions are permitted.” Id. at 636. But if
the elements do correspond, then the court must review the defendant's conduct to
determine if the offenses were committed separately or with a separate animus as to
each offense. State v. Jones, 78 Ohio St.3d 12, 14, 1997-Ohio-0038. If they were,
then the defendant can be convicted of both the offenses. Id.

{117} "The linchpin of the Rance test is the observation that the General
Assembly may prescribe cumulative punishments for specific offenses that would have
constituted the same offenses under Blockburger v. United States (1932), 284 U.S.
299, 52 S.Ct. 180, 76 L.Ed. 306. The court concluded that R.C. 2941.25, the general

codification of the test for allied offenses of similar import, ™is a clear indication of the

General Assembly's intent to permit cumulative sentencing for the commission of
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certain offenses.” Id. at 635-636, 710 N.E.2d at 703, quoting State v. Bickerstaff
(1984), 10 Ohio St.3d 62, 66, 10 OBR 352, 356, 461 N.E.2d 892, 896, fn. 1." State v.
Norman (1999), 137 Ohio App.3d 184, 203 (Gorman, J., concurring).

{118} The cases the majority relies upon most, Maumee v. Geiger (1976), 45
Ohio St.2d 238, and State v. Botta (1971), 27 Ohio St.2d 196, were both decided prior
to Rance. And the only case it cites since 1999 is that of another appellate district
which inexplicably fails to cite to Rance. Both the majority and those cases look at the
particular facts of this case to see if the two offenses are allied offenses of similar
import. That analysis is no longer the analysis the Ohio Supreme Court uses.

{119} Appellant was convicted of aggravated robbery under R.C. 2911.01(A)(2)
and receiving stolen property. Aggravated robbery is defined as having a dangerous
ordnance on or about the offender's person or under the offender's control when
attempting or committing a theft offense or fleeing immediately after the attempt or
offense. Receiving stolen property is defined as receiving, retaining, or disposing of
property of another knowing or having reasonable cause to believe that the property
has been obtained through commission of a theft offense. R.C. 2915.51(A).

{120} The statutory elements of aggravated robbery and receiving stolen
property demonstrate that they are not allied offenses of similar import. For instance,
someone could commit aggravated robbery when attempting a theft offense, even if
the offender does not actually succeed at the theft offense. Therefore, the offender
would not have actually stolen anything and could not be guilty of receiving stolen
property even though they are guilty of aggravated robbery. Similarly, an offender
could commit theft, as defined by R.C. 2913.02(A), without committing aggravated
robbery. In such a case, the offender could be guilty of receiving stolen property, but
not guilty of aggravated robbery. This, when looking solely at the statutory elements, a
defendant could commit either one of the offenses without committing the other.
Pursuant to Rance, these two offenses cannot be allied offenses of similar import.

{121} As the majority points out, a criminal defendant should not serve a
sentence for both stealing property and receiving that same property. But the reason

is not because the offender is guilty of two offenses which are allied offenses of similar
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import. Instead, a conviction for both of these offenses is against the manifest weight
of the evidence, which appellant did not raise and thus waived. We should not create
an exception to the Ohio Supreme Court’s decision in Rance when there is an
alternative means of correcting the injustice the majority recognizes in its opinion.
Appellant's arguments in this regard are meritless.

Sentencing

{122} Appellant contends that the trial court improperly sentenced him to both
maximum and consecutive sentences. The majority addresses the trial court's
decision sentencing Appellant to maximum sentences. But the majority fails to criticize
the trial court’s blatant disregard for the purposes and principles of Ohio's felony
sentencing laws. It also fails to address whether the trial court properly imposed
consecutive sentences. In this case, the trial court made the necessary findings to
sentence Appellant to consecutive sentences, but the reasons the trial court gave for
imposing maximum and consecutive sentences violate the principles and purposes of
felony sentencing.

Maximum Sentences

{123} The trial court’s decision to impose maximum sentences is contrary to
law. In this case, the trial court's comments at the sentencing hearing indicate that it
has a policy of sentencing anyone who has committed a particular type of offense to
the maximum prison term for that offense. At that hearing, the trial court made the
following comments:

{124} "The sentence shall be commensurate with, and not demeaning to, the
seriousness of the offender's conduct and its impact on the victim. It must be
consistent with sentences for similar crimes by similar offenders.

{125} "People who burglarize other homes spend ten years in jail if you have
the misfortune of appearing before this Court on a burglary. People who try to Kill
other people get ten years in jail. People who commit aggravated robberies of other
people get ten years in jail and so forth. So | intend to impose a sentence that is

consistent with sentences for similar crimes by similar offenders.”
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{126} These statements clearly and convincingly demonstrate a blatant
disregard for the purposes and principles of Ohio's felony sentencing laws. | cannot
state strongly enough that the mere fact that someone commits an offense is not a
reason to give that person the maximum possible prison term for that offense. The
elements of the offense, without the aggravating factors listed in R.C. 2929.12(B), do
not constitute the worst form of the offense. In addition, the goal of felony sentencing
is to have consistent sentences statewide, not merely among the sentences handed
out by a particular trial court. The trial court ignored the mandates of Ohio's felony
sentencing statutes. Its decision to impose maximum sentences for each offense in
this case is contrary to law.

Consecutive Sentences

{127} A trial court may only sentence an offender to consecutive sentences for
felony offenses under certain circumstances pursuant to R.C. 2929.14(E). In this case,
the only subsection which would apply would be R.C. 2929.14(E)(4) which states:

{128} "If multiple prison terms are imposed on an offender for convictions of
multiple offenses, the court may require the offender to serve the prison terms
consecutively if the court finds that the consecutive service is necessary to protect the
public from future crime or to punish the offender and that consecutive sentences are
not disproportionate to the seriousness of the offender's conduct and to the danger the
offender poses to the public, and if the court also finds any of the following:

{129} "(a) The offender committed the multiple offenses while the offender was
awaiting trial or sentencing, was under a sanction imposed pursuant to section
2929.16, 2929.17, or 2929.18 of the Revised Code, or was under post-release control
for a prior offense.

{130} "(b) The harm caused by the multiple offenses was so great or unusual
that no single prison term for any of the offenses committed as part of a single course
of conduct adequately reflects the seriousness of the offender's conduct.

{131} "(c) The offender's history of criminal conduct demonstrates that
consecutive sentences are necessary to protect the public from future crime by the
offender.” R.C. 2929.14(E)(4).
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{132} When the trial court makes findings in accordance with R.C.
2929.14(E)(4), it must state its reasons on the record. R.C. 2929.19(B)(2)(c). Failure
to make the necessary findings on the record or to sufficiently state the reasons for
that finding on the record constitutes reversible error. State v. Gary (2001), 141 Ohio
App.3d 194, 196.

{133} At the sentencing hearing, the trial court found as follows:

{134} "Consecutive prison terms are an option under 2929.14(E)(3) [sic] if
necessary to protect the public and punish the offender and not disproportionate to the
conduct and the danger the offender poses and the Court finds that the harm is so
great or unusual that a single term does not adequately reflect seriousness of the
conduct. The Court does so find."

{135} This finding clearly complies with R.C. 2929.14(E)(4). And the trial
court's comments about the seriousness of the offense and the outrageous nature of
the crimes are sufficient reasons to give consecutive sentences under R.C.
2929.19(B)(2)(c). But the mere fact that consecutive sentences are warranted to
some extent does not mean the trial court is obligated to order that each of the
sentences be served consecutively. The consecutive sentences imposed upon the
offender should only be that which "is necessary to protect the public from future crime
or to punish the offender" so the total term of imprisonment is "not disproportionate to
the seriousness of the offender's conduct and to the danger the offender poses to the
public." R.C. 2929.14(E)(4). The trial court's own statements demonstrate that the
sentence imposed upon Appellant in this case violates those principles.

{136} The trial court specifically stated that it intended to give the defendants
"at least one year in jail for every year of the life of the man who you tried to kill. * * * It
is the intention of this Court that you should not be released from the penitentiary and
the State of Ohio during your natural lives. (Emphasis added.) | believe from what was
represented to the court in the trial that but for the grace of the good lord above, Mr.
Sovak would have died, and but for the grace of god that his family was able to find
him and save him, he would have died and you would be here on charges of

aggravated murder. That's what you tried to do. That's what you wanted to do." The
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trial court ignores the fact that the legislature has prevented it from giving a life
sentence for attempted aggravated murder.

{137} Someone has attempted to commit aggravated murder when he
engages "in conduct that, if successful, would constitute or result in" aggravated
murder. R.C. 2923.02(A). If it had chosen to do so, the legislature could have granted
courts the ability to impose a life sentence upon an offender who does everything he
can to murder a man when, "but for the grace of god," the man does not die. Instead,
it only allows trial courts to impose life sentences upon offenders who have actually
committed either murder, aggravated murder, or rape of a person younger than
thirteen. See R.C. 2929.02(A), (B); R.C. 2907.02(B). It has mandated that the
maximum possible sentence for attempted aggravated murder is ten years
imprisonment. R. C. 2923.02(E); R.C. 2929.14(A)(1). Accordingly, if Appellant and
Goins had beaten Mr. Sovak just as savagely in the middle of the street rather than in
his house and had not robbed him, the trial court could only impose a ten-year term of
imprisonment for essentially the same conduct it uses as the basis for the "life"
sentence.

{138} The fact that Appellant and Goins broke into Mr. Sovak's home, savagely
beat him, robbed him, and locked him in a fruit cellar cannot be easily dismissed and
may be a basis for making some of Appellant's sentences consecutive. But the prison
term imposed by the trial court, eighty-five and one-half years, was an attempt by the
trial court to override the legislature's intent by imposing a life sentence upon Appellant
when one is not authorized by law. Appellant's sentence to a term of eighty-five and
one-half years is clearly excessive.

{139} Trial courts cannot rotely incant some of the language contained in the
felony sentencing statutes and expect to be affirmed on appeal. They must follow the
mandates of those statutes and consider the principles and purposes of those statutes
when imposing sentences upon felony offenders. This case is a prime example of
what happens when a trial court fails to do so. Appellant has clearly and convincingly
proven that his sentence is contrary to law and his fourth assignment of error is

meritorious.
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Blakely v. Washington
{140} In its resolution of Appellant's fifth assignment of error, the majority
concludes that Appellant waived any argument relating to the United States Supreme
Court's recent decision in Blakely v. Washington (2004), U.S. , 159 L.Ed.2d
403, 124 S.Ct. 253. It further determines that Blakely does not apply to Ohio's felony

sentencing law. Both conclusions are incorrect.

{141} First, the majority ignores the fact that courts across the country have
recognized that Blakely has "worked a sea change in the body of sentencing law."
United States v. Ameline (9th Cir.2004), 376 F.3d 967, 973. This is because Blakely
did more than merely apply the Court's prior decision in Apprendi v. New Jersey
(2000), 530 U.S. 466. Rather, it defined what is the "statutory maximum® for Apprendi-
purposes. This was a novel application of the rule of law stated in Apprendi and
criminal defendants should be allowed to assert arguments based on novel appellate
decisions affecting their fundamental rights.

{142} The majority's failure to recognize the novelty of the Court's decision
leads to its incorrect application of that decision to Ohio's felony sentencing law.
Under Blakely, the "statutory maximum" for Apprendi-purposes is no longer the
maximum that an offender could be sentenced for an offense. Rather, it is the
maximum that an offender can be sentenced for that offense based on the facts
reflected in the jury verdict or admitted by the defendant. Ohio's felony sentencing
statutes require that a trial court make specific factual findings before it can sentence
an offender to more than the minimum sentence for each offense. These findings are
not reflected in the jury's verdict. Accordingly, Appellant's sentence violates his Sixth
Amendment right to a trial by jury.

Background

{143} In order to explain why Appellant has not waived his Blakely argument
and Blakely's impact on Ohio's felony sentencing structure, that decision must first be
put in context. Succinctly, Blakely applied the previous decision in Apprendi and held
that a trial court cannot use any fact, other than the fact of a prior conviction, to

sentence an offender to more than the statutory maximum unless that fact was found
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beyond a reasonable doubt by a jury. This, in itself, is not earth-shattering. Ohio's
appellate courts have been distinguishing Ohio's felony sentencing structure from the
one Apprendi declared unconstitutional since Apprendi was decided. But Blakely said
that the statutory maximum is not the maximum possible sentence an offender could
receive for an offense. Rather, it is the maximum possible sentence an offender could
receive without considering additional facts. Thus, the Court's decision in Blakely
affects Ohio's sentencing structure in a way that Apprendi alone did not.

{144} In Apprendi, the Court was asked whether a New Jersey statute which
enhanced a second degree felony to a first degree felony "if the trial judge finds, by a
preponderance of the evidence, that 'the defendant in committing the crime acted with
a purpose to intimidate an individual or group of individuals because of race, color,
gender, handicap, religion, sexual orientation, or ethnicity" was constitutional. Id., 530
U.S. at 469, quoting N.J.Stat.Ann. 2C:44-3(e). It concluded that it was not. "Other
than the fact of a prior conviction, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be submitted to a jury, and proved
beyond a reasonable doubt." Id. at 490. The Court held that it does not matter
whether the finding is labeled as an element of the offense or a sentencing factor. Id.
at 494. "[T]he relevant inquiry is one not of form, but of effect — does the required
finding expose the defendant to a greater degree of punishment than that authorized
by the jury's guilty verdict?" Id.

{145} After Apprendi, many of Ohio's appellate courts were asked to declare
that Ohio's felony sentencing statutes were likewise unconstitutional because they
require that trial judges, rather than juries, make the findings necessary to sentence an
offender to either 1) more than the minimum sentence under R.C. 2929.14(B), 2) the
maximum possible sentence under R.C. 2929.14(C), 3) or consecutive sentences
under R.C. 2929.14(E)(4). See State v. Wilson, 6th Dist. No. L-01-1196, 2002-Ohio-
5920; State v. Seese, 9th Dist. Nos. 01CA007852, 01CA007889, 2002-Ohio-1998;
State v. Brown, 2d Dist. No. 18643, 2002-Ohio-0277; State v. Neal (Aug. 13, 2001),
5th Dist. No. 2001CA00067. Other Ohio appellate courts, including this court, were
asked to apply Apprendi to other situations as well. See State v. Loyed, 8th Dist. No.
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83075, 2004-0Ohio-3961; State v. Chandler, 5th Dist. No. 2003-CA-00342, 2004-Ohio-
3436; State v. Stanley, 8th Dist. No. 81628, 2003-Ohio-3224; State v. Wright, 7th Dist.
No. 01 CA 80, 2002-Ohio-6096; State v. McCoy (Nov. 9, 2001), 1st Dist. Nos. C-
000659, C-000660. In each of these cases, the appellate court distinguished Apprendi
and held that Ohio's felony sentencing statutes were not constitutionally defective.

{146} We must revisit those decisions in light of the Court's decision in Blakely
because it answers a question unanswered in Apprendi: what is the relevant statutory
maximum for Apprendi-purposes? It further clarified what the Court means when
distinguishing between "elements” and "sentencing factors."

{147} In Blakely, the defendant pled guilty to kidnapping his estranged wife
with a firearm, a second-degree felony. The maximum possible prison term for this
offense was ten years. But Washington's Sentencing Reform Act specified a
"standard range" for sentencing an offender for second-degree kidnapping with a
firearm of 49 to 53 months. A trial court could impose a sentence above the standard
range if it finds "substantial and compelling reasons justifying an exceptional
sentence." 1d., 124 S.Ct. at 2535, quoting Wash.Rev.Code Ann. 9.94A.120(2). The
statute then gave a non-exhaustive list of aggravating factors which could justify such
a departure. 1d., citing Wash.Rev.Code Ann. 9.94A.390.

{148} Pursuant to the plea agreement, the State recommended a sentence
within the standard range. But the trial court rejected the State's recommendation and
imposed a 90 month sentence after finding that the defendant acted with "deliberate
cruelty” when committing the offense. "Deliberate cruelty" was one of the specifically
listed statutory grounds for departing upward from the standard range. The defendant
objected and, on appeal, argued that the trial court's upward departure denied him the
right to a trial by jury. The Court applied Apprendi's holding and agreed that the trial
court denied the defendant his right to a jury trial.

{149} The Court noted that under Apprendi, a trial court cannot increase a 10-
year sentence to a 20-year sentence because the judge found the crime was a hate-

crime, one committed ™with a purpose to intimidate ... because of race, color, gender,

handicap, religion, sexual orientation or ethnicity.” Id. at 468-469, quoting
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N.J.Stat.Ann. 2C:44-3(e). Likewise, a trial court may not impose the death penalty
rather than a term of imprisonment because the judge found one of ten aggravating
factors. Ring v. Arizona (2002), 536 U.S. 584, 592-593. "In each case, we concluded
that the defendant's constitutional rights had been violated because the judge had
imposed a sentence greater than the maximum he could have imposed under state
law without the challenged factual finding." Blakely, 124 S.Ct. at 2537.

{150} "In this case, petitioner was sentenced to more than three years above
the 53-month statutory maximum of the standard range because he had acted with
'deliberate cruelty.’” The facts supporting that finding were neither admitted by
petitioner nor found by a jury. The State nevertheless contends that there was no
Apprendi violation because the relevant 'statutory maximum' is not 53 months, but the
10-year maximum for class B felonies in 9A.20.021(1)(b). It observes that no
exceptional sentence may exceed that limit. * * *  Our precedent makes clear,
however, that the 'statutory maximum' for Apprendi purposes is the maximum
sentence a judge may impose solely on the basis of the facts reflected in the jury
verdict or admitted by the defendant. * * * In other words, the relevant 'statutory
maximum' is not the maximum sentence a judge may impose after finding additional
facts, but the maximum he may impose without any additional findings. When a judge
inflicts punishment that the jury's verdict alone does not follow, the jury has not found
all the facts 'which the law makes essential to the punishment' * * * and the judge
exceeds his proper authority" (Citations omitted) (Emphasis sic.) Id.

{151} Because the judge in Blakely increased the defendant's sentence due to
his "deliberate cruelty" when committing the offense, a fact neither found by the jury
nor admitted by the defendant, his sentence was invalid. Id., 124 S.Ct. at 2538. "The
Framers would not have thought it too much to demand that, before depriving a man of
three more years of his liberty, the State should suffer the modest inconvenience of
submitting its accusation to 'the unanimous suffrage of twelve of his equals and
neighbors," * * * rather than a lone employee of the State." Id., 124 S.Ct. at 2543,
qguoting 4 W. Blackstone, Commentaries on the Laws of England 343 (1769).

Waiver
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{152} The majority concludes that Appellant waived any argument relating to
Blakely because "Blakely dealt with well-established, rather than novel, constitutional
rights.” Opinion at §105. It believes that Appellant's Blakely argument "is essentially
the same argument raised in Apprendi.” Id. Thus, it believes that Appellant should
have made an Apprendi argument to the trial court in order to make a Blakely
argument to this court. This is incorrect.

{153} First, courts from around the country have recognized that a criminal
defendant whose appeal was pending at the time Blakely was decided does not waive
his Blakely-related arguments simply because he did not make those same arguments
to the trial court. See Ameline; People v. George (2004), 122 Cal.App.4th 419; People
v. Ackerman (Nov. 18, 2004), Cal. 6th App.Dist. No. H026899; State v. Resendis-Felix
(Nov. 10, 2004), Ariz. Ct. of App. No. 2-CA-CR 2003-0114-PR; Strong v. State (Nov. 5,
2004), Ind. 2nd App.Dist. No. 49A02-0401-CR-25; State v. Fairbanks (Nov. 2, 2004),
Minn. App. No. A04-983; State v. Benson (October 8, 2004), Tenn App. No. M2003-
02127-CCA-R3-CD. At least one Ohio court has decided that it must address the
issue even though the defendant did not raise the issue in the trial court. State v.
Berry, 12th Dist. No. CA2003-02-053, 2004-Ohio-6027; see also State v. Otheberg,
8th Dist. No. 83342, 2004-Ohio-6103 (recognizing that Blakely creates cognizable
issues in cases pending on direct appeal).

{154} The court in Strong ably described the situation as follows:

{155} "Our examination of [Apprendi, Ring, and Blakely] reveals that the
'statutory maximum' as used by the United States Supreme Court in its 2000 Apprendi
decision is different from that redefined in the 2004 Blakely decision. Indeed, in
Apprendi, the statutory maximum was the ten-year prescribed statutory maximum,
which a defendant could receive for a second-degree offense if the preponderance of
certain aggravating and mitigating circumstances, as found by the trial court, weighed
in favor of the higher term. By contrast, in Blakely, the 'statutory maximum' is the
maximum sentence that a trial judge may impose without any additional findings, i.e.,
the presumptive or standard sentence. Because Blakely redefined the 'statutory
maximum' for purposes of Apprendi, a defendant, such as Strong, who challenges his
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enhanced sentence but fails to do so on the grounds of Apprendi has not waived his
argument pursuant to Blakely. Accordingly, we find no waiver." Id. at 12-13.

{156} Second, Ohio's appellate courts routinely dismissed arguments similar to
the ones now advanced under Blakely when those arguments were based solely on
Apprendi. See State v. Elkins, 148 Ohio App.3d 370, 2002-Ohio-2914; State v.
Graber, 5th Dist. No. 2003CA00110, 2003-Ohio-5364; State v. Huntley, 4th Dist. No.
02CA15, 2002-Ohio-6806; State v. Wilson, 6th Dist. No. L-01-1196, 2002-Ohio-5920;
State v. Gates, 8th Dist. No. 78120, 2002-Ohio-4018; State v. Seese, 9th Dist. Nos.
01CA007852 & 01CA007889, 2002-Ohio-1998; State v. Brown, 2nd Dist. No. 18643,
2002-Ohio-0277.

{157} Given the nature of both the U.S. Supreme Court's and Ohio's caselaw
when Appellant was sentenced, it was reasonable for Appellant to believe at the time
of his sentencing that, because he was sentenced within the sentencing range
provided by our legislature, his sentence did not violate Apprendi. | cannot criticize
either a criminal defendant or his counsel for failing to make these arguments to the
trial court. Given the caselaw on the subject, the trial court would not have a
meaningful opportunity to correct the "error.” It is unfair to punish Appellant for his
inability to foresee the Supreme Court's redefinition of "statutory maximum" by
invoking the procedural principle of waiver.

{158} Third, a violation of Blakely would constitute plain error. Plain errors are
"errors or defects affecting substantial rights" and "may be noticed although they were
not brought to the attention of the court.” Crim.R. 52(B). This rule places three
limitations on this court's ability to recognize plain error: 1) there must be a deviation
from a legal rule; 2) the error must be an obvious defect in the trial proceedings; and,
3) the error must have affected the outcome of the trial. State v. Barnes, 94 Ohio
St.3d 21, 27, 2002-Ohio-0068.

{159} Clearly, a violation of Blakely would be a deviation from a legal rule, is an
obvious defect in the trial court's proceedings, and affects the outcome of the trial. If a
criminal is tried and sentenced in violation of his Sixth Amendment right to a trial by

jury, then this is clearly an error affecting his substantial rights. Thus, no criminal
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defendant is completely barred from raising these issues merely because he did not
raise the issue before the trial court.

{160} For all these reasons, | must dissent from the majority's conclusion that
Appellant waived his ability to argue that his sentence violates his Sixth Amendment
right to a trial by jury.

Other Ohio Blakely-Related Decisions

{161} In the short period of time since Blakely was decided, Ohio's appellate
courts have been dealing with its ramifications. For instance, the First, Fourth, Fifth,
and Twelfth Districts have issued opinions which reach the same conclusion as the
majority, containing varying degrees of analysis. Berry; State v. Hughett, 5th Dist. No.
2004CAA06051, 2004-Ohio-6207; State v. Scheer, 4th Dist. No. 03CA21, 2004-Ohio-
4792; State v. Bell, 1st Dist. No. C-030726, 2004-Ohio-3621. On the other hand, the
Eighth District has remanded a case for further proceedings because of Blakely even
though it found the trial court committed no error under Ohio's sentencing statutes
when imposing an offender to maximum sentences. State v. Murrin, 8th Dist. No.
83482, 2004-0Ohio-6301. In another decision, it noted that it seems "that the 'statutory
range' of sentences that the trial court could impose on defendant, who had not
previously served a prison term, was the shortest prison sentence" post-Blakely. State
v. Mason, 8th Dist. No. 84061, 2004-Ohio-5388, 116. And in yet another decision, the
Eighth District invalidated an otherwise valid order that sentences be served
consecutively because of Blakely. State v. Moore, 8th Dist. No. 83653, 2004-Ohio-
5383.

{162} Clearly, Ohio's appellate courts are conflicted over exactly how Blakely
impacts existing Ohio felony sentencing law. Given this conflict, | can understand the
majority's position on the subject. Nevertheless, | must respectfully disagree with its
conclusion.

Sentencing an Offender under R.C. 2929.14(B)
{163} The statutes governing felony sentencing presume that an offender

should be sentenced to the shortest possible prison term. A trial court can only
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sentence an offender to more than the shortest possible prison term if it makes certain
findings.

{164} "[l]f the court imposing a sentence upon an offender for a felony elects or
is required to impose a prison term on the offender and if the offender previously has
not served a prison term, the court shall impose the shortest prison term authorized for
the offense pursuant to division (A) of this section, unless the court finds on the record
that the shortest prison term will demean the seriousness of the offender's conduct or
will not adequately protect the public from future crime by the offender or others." R.C.
2929.14(B).

{165} A trial court cannot sentence an offender to more than the minimum
possible prison term unless it finds either 1) that the offender has previously served a
prison term, 2) that the shortest prison term will demean the seriousness of the
offender's conduct, or 3) that the shortest prison term will not adequately protect the
public from future crime by the offender or others. See State v. Edmonson, 86 Ohio
St.3d 324, 1999-Ohio-0110.

{166} The presumption codified in R.C. 2929.14(B) places felony sentences in
Ohio squarely within Blakely's scope. A judge cannot sentence an offender to more
than the minimum possible prison term based solely on the elements of the crime
found by the jury. Instead, R.C. 2929.14(B) requires that the trial court consider the
factors in R.C. 2929.12, factors which are based on facts not found by the jury, so it
can independently find additional facts justifying a greater sentence. Thus, in Ohio the
minimum possible prison term for each offense is actually the statutory maximum for
Apprendi purposes. Such a conclusion may seem counterintuitive, but is inescapable.

{167} Distinguishing Ohio's sentencing structure from Washington's simply
because Washington's law is more structured than Ohio's misses the point. At the
lowest level, our sentencing laws are indistinguishable from those at issue in Blakely.
They require that the trial court make findings based on facts the jury was not asked to
find in order to sentence the offender to more than the "statutory maximum®

punishment.
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{168} The findings the trial court made in this case, that the shortest possible
prison sentence would demean the seriousness of Appellant's conduct and that the
shortest prison term will not adequately protect the public from future crime by the
offender or others, are not "facts" like those constituting an element of an offense.
Instead, they are more akin to broader conclusions, such as finding a defendant guilty
of an offense or negligent, which are based on specific facts. As will be discussed
below, this distinction does not mean that a trial court may make those findings in a
post-Blakely environment. But the analysis is a bit more nuanced than simply
concluding that an offender's sentence violates Blakely because the trial court made a
factual finding.

Seriousness of the Offender's Conduct

{169} In this case, the trial court found that the shortest possible prison
sentence would demean the seriousness of Appellant's conduct, one of the findings
found in R.C. 2929.14(B). When making this determination, the trial court must
consider the non-exhaustive list of factors in R.C. 2929.12(B) and (C). R.C.
2929.12(A). The factors in R.C. 2929.12(C) mitigate the seriousness of the conduct
and, therefore, may be found by the trial court since they do not enhance the penalty
imposed upon that offender. But the presence of the R.C. 2929.12(B) factors make
the offender's conduct more serious than that normally constituting the offense.

{170} "(B) The sentencing court shall consider all of the following that apply
regarding the offender, the offense, or the victim, and any other relevant factors, as
indicating that the offender's conduct is more serious than conduct normally
constituting the offense:

{171} "(1) The physical or mental injury suffered by the victim of the offense
due to the conduct of the offender was exacerbated because of the physical or mental
condition or age of the victim.

{172} "(2) The victim of the offense suffered serious physical, psychological, or
economic harm as a result of the offense.

{173} "(3) The offender held a public office or position of trust in the

community, and the offense related to that office or position.
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{174} "(4) The offender's occupation, elected office, or profession obliged the
offender to prevent the offense or bring others committing it to justice.

{175} "(5) The offender's professional reputation or occupation, elected office,
or profession was used to facilitate the offense or is likely to influence the future
conduct of others.

{176} "(6) The offender's relationship with the victim facilitated the offense.

{177} "(7) The offender committed the offense for hire or as a part of an
organized criminal activity.

{178} "(8) In committing the offense, the offender was motivated by prejudice
based on race, ethnic background, gender, sexual orientation, or religion.

{179} "(9) If the offense is a violation of section 2919.25 or a violation of section
2903.11, 2903.12, or 2903.13 of the Revised Code involving a person who was a
family or household member at the time of the violation, the offender committed the
offense in the vicinity of one or more children who are not victims of the offense, and
the offender or the victim of the offense is a parent, guardian, custodian, or person in
loco parentis of one or more of those children." R.C. 2929.12(B).

{180} These factors appear to be indistinguishable from those Apprendi and
Blakely held must be found by a jury. For instance, R.C. 2929.12(B)(8) is the same as
that addressed in Apprendi. And many of them are actually elements of various
offenses. For instance, the victim's age (R.C. 2929.12(B)(1)) is an element of many
sexually oriented offenses, such as rape (R.C. 2907.02(A)(1)(b)), unlawful sexual
conduct with a minor (R.C. 2907.04), gross sexual imposition (R.C. 2907.05(A)(4)),
sexual imposition (R.C. 2907.06(A)(4)), importuning (R.C. 2907.07), and disseminating
matter harmful to juveniles (R.C. 2907.31). "Serious physical harm" (R.C.
2929.12(B)(2)) is an element of aggravated vehicular assault (R.C. 2903.08), felonious
assault (R.C. 2903.11(A)(1)), aggravated assault (R.C. 2903.12(A)(2)), assault (R.C.
2903.13(B)), permitting child abuse (R.C. 2903.15), failing to provide for a functionally
impaired person (R.C. 2903.16), patient endangerment (R.C. 2903.341(E)(3)), and
rape (R.C. 2907.02(B)). A person's status as a public official (R.C. 2929.12(B)(3), (4),

and (5)) is an element of theft in office (R.C. 2921.41), having an unlawful interest in a
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public contract (R.C. 2921.42), soliciting or receiving improper compensation (R.C.
2921.43), dereliction of duty (R.C. 2921.44), and interfering with civil rights (R.C.
2921.45). A person's relationship to the victim (R.C. 2929.12(B)(6) and (9)) is an
element of nonsupport of dependents (R.C. 2919.21), endangering children (R.C.
2919.22) and domestic violence (R.C. 2919.25). Finally, whether a person committed
an offense for hire or as part of an organized criminal activity (R.C. 2929.12(B)(7)) is
an element of Ohio's RICO statute (R.C. 2923.32), and prostitution (R.C. 2907.25).

{181} Obviously, none of the factors in R.C. 2929.12(B) are like Apprendi's sole
exception for prior convictions to the general rule that a fact enhancing a sentence
must be found by a jury. Instead, they are all traditionally elements that must be
proven to a jury beyond a reasonable doubt. A trial court cannot conclude that the
shortest prison term will demean the seriousness of the offender's conduct without
relying on these facts. These are precisely the types of facts which Blakely said must
be found by a jury. In this case, the jury did not find the facts upon which the trial court
could base its conclusion. Thus, the trial court could not sentence Appellant to more
than the minimum possible prison term based on its finding that the shortest prison
term will demean the seriousness of Appellant's conduct.

Protecting the Public from Future Crime

{182} The trial court also found that shortest prison term will not adequately
protect the public from future crime by the offender or others when sentencing
Appellant to more than the minimum sentence, another finding allowed by R.C.
2929.14(B). This finding is clearly related to the offender's likelihood to recidivate.
See State v. Short, 6th Dist. No. L-03-1117, 2004-Ohio-2050, f12. But as will be
seen, not all of the factors which make an offender more likely to commit future
offenses are related to the offender's criminal record. Thus, a trial court may be
allowed to make this finding in some cases, but not in others.

{183} As stated above, Apprendi's basic holding is that "[o]ther than the fact of
a prior conviction, any fact that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a jury, and proved beyond a

reasonable doubt.” Id. at 490. Its exception for the fact of a prior conviction was
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based on the Court's previous decision in AlImendarez-Torres v. United States (1998),
523 U.S. 224. Apprendi at 487-490.

{184} In Almendarez-Torres, the Court was asked to decide, among other
things, whether a jury had to find that a defendant had a prior conviction before a trial
court could consider that prior conviction when sentencing the defendant. It concluded
that a jury did not have to find this fact in order for a trial court to enhance a
defendant's sentence because of the prior conviction.

{185} "First, the sentencing factor at issue here -- recidivism is a traditional, if
not the most traditional, basis for a sentencing court's increasing an offender's
sentence. See, e.g. , Parke v. Raley, 506 U.S. 20 (1992) (Recidivism laws 'have a
long tradition in this country that dates back to colonial times' and currently are in
effect in all 50 States); U.S. Dept. of Justice, Office of Justice Programs, Statutes
Requiring the Use of Criminal History Record Information 17-41 (June 1991) (50-state
survey); USSG 884A1.1, 4A1.2 (Nov. 1997) (requiring sentencing court to consider
defendant's prior record in every case). Consistent with this tradition, the Court said
long ago that a State need not allege a defendant's prior conviction in the indictment or
information which alleges the elements of an underlying crime, even though the
conviction was 'necessary to bring the case within the statute.” Graham v. West
Virginia, 224 U.S. 616, 624 (1912). That conclusion followed, the Court said, from 'the
distinct nature of the issue,’ and the fact that recidivism 'does not relate to the
commission of the offense, but goes to the punishment only, and therefore . . . may be
subsequently decided." 1d., at 629 (emphasis added). The Court has not deviated
from this view. See Oyler v. Boles, 368 U.S. 448, 452 (1962) (due process does not
require advance notice that trial for substantive offense will be followed by accusation
that the defendant is an habitual offender); Parke, supra , at 27 ('[A] charge under a
recidivism statute does not state a separate offense, but goes to punishment only").
And, as we said before, infra, at 5-6, Congress, reflecting this tradition, has never, to
our knowledge, made a defendant's recidivism an element of an offense where the
conduct proscribed is otherwise unlawful. See United States v. Jackson , 824 F. 2d
21, 25, and n. 6 (CADC 1987) (R. Ginsburg, J.) (referring to fact that few, if any,
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federal statutes make 'prior criminal convictions . . . elements of another criminal
offense to be proved before the jury'). Although these precedents do not foreclose
petitioner's claim (because, for example, the state statute at issue in Graham and
Oyler provided for a jury determination of disputed prior convictions), to hold that the
Constitution requires that recidivism be deemed an 'element’ of petitioner's offense
would mark an abrupt departure from a longstanding tradition of treating recidivism as
'go[ing] to the punishment only." Graham , supra, at 629." 1d. at 243-244.

{186} Subsequently, the Court clarified that when it refers to "the fact of a prior
conviction,” it means facts relating to the defendant's likelihood to recidivate. See
Jones v. United States (1999), 526 U.S. 227, 248-249 (The decision in Almendarez-
Torres "rested in substantial part on the tradition of regarding recidivism as a
sentencing factor, not as an element to be set out in the indictment"). Thus, the
Constitution allows a judge to consider facts relating to the offender's likelihood to
recidivate without having those facts proven by a jury. This is the conclusion the
Second District reached in Sour.

{187} When determining whether the shortest prison term will not adequately
protect the public from future crime by the offender or others, the trial court must
consider the factors in R.C. 2929.12(D) and (E). R.C. 2929.12(A). R.C. 2929.12(E)
deals with factors which make recidivism less likely and, as such, are unaffected by
Blakely since they do not enhance the possible penalty. Some of the factors in R.C.
2929.12(D), which gives a nonexhaustive list of factors that indicate that an offender is
more likely to commit future crimes, deal exclusively with the offender's criminal
record. But some of them do not.

{188} "(D) The sentencing court shall consider all of the following that apply
regarding the offender, and any other relevant factors, as factors indicating that the
offender is likely to commit future crimes:

{189} "(1) At the time of committing the offense, the offender was under
release from confinement before trial or sentencing, under a sanction imposed
pursuant to section 2929.16, 2929.17, or 2929.18 of the Revised Code, or under post-

release control pursuant to section 2967.28 or any other provision of the Revised
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Code for an earlier offense or had been unfavorably terminated from post-release
control for a prior offense pursuant to division (B) of section 2967.16 or section
2929.141 of the Revised Code.

{190} "(2) The offender previously was adjudicated a delinquent child pursuant
to Chapter 2151. of the Revised Code prior to January 1, 2002, or pursuant to Chapter
2152. of the Revised Code, or the offender has a history of criminal convictions.

{191} "(3) The offender has not been rehabilitated to a satisfactory degree after
previously being adjudicated a delinquent child pursuant to Chapter 2151. of the
Revised Code prior to January 1, 2002, or pursuant to Chapter 2152. of the Revised
Code, or the offender has not responded favorably to sanctions previously imposed for
criminal convictions.

{192} "(4) The offender has demonstrated a pattern of drug or alcohol abuse
that is related to the offense, and the offender refuses to acknowledge that the
offender has demonstrated that pattern, or the offender refuses treatment for the drug
or alcohol abuse.

{193} "(5) The offender shows no genuine remorse for the offense.” R.C.
2929.12(D).

{194} Because a court may consider facts relating to the offender’s likelihood to
recidivate without having those facts proven by a jury, it may consider the factor in
R.C. 2929.12(D)(1). It would be strange to say that a jury does not need to find that
the offender has a prior conviction, but that it would need to find that the defendant
committed the offense while serving a punishment for a prior offense. And the factor
in R.C. 2929.12(D)(2) is a restatement of Apprendi's exception for prior convictions.
Thus, a trial court could find that the shortest prison term will not adequately protect
the public from future crime by the offender or others if its finding is based solely on
these two factors.

{195} The same cannot be said for the remaining factors. These factors are all
judgment calls involving the weighing of facts. Thus, they are more like the
seriousness factors than they are the fact of a prior conviction. In this case, the trial

court's finding was based on these factors, not solely on those found in R.C.
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2929.12(D)(1) and (2). Thus, it could not sentence Appellant to more than the
minimum sentence on this basis either.

{196} Because the jury did not find the facts forming the basis of the trial
court's findings allowing it to sentence Appellant to more than the minimum possible
prison term for each offense, the trial court erred when doing so.

Consecutive Sentences

{197} Appellant also argues that the trial court's decision to order that his
sentences be served consecutively also violates Blakely. As stated above, the trial
court did not properly impose consecutive sentences under Ohio's current sentencing
structure, making it unnecessary to determine this particular constitutional issue. See
State ex rel. Mason v. Griffin, _ Ohio St.3d ___, 2004-Ohio-6384, 120; State ex rel.
DeBrosse v. Cool, 87 Ohio St.3d 1, 7, 1999-Ohio-0239 ("Courts decide constitutional
issues only when absolutely necessary").

Conclusion

{198} The inescapable conclusion when looking at Ohio’s felony sentencing
structure in light of both Apprendi and Blakely is that sentencing an offender to more
than the shortest possible prison sentence will, in many cases, violate that offender’s
right to a jury trial. Such is the case here.

{199} Because of the conflict among many members of the judiciary in this
state regarding whether and how Blakely applies to the most basic aspects of felony
sentencing in Ohio, | trust that the Ohio Supreme Court will soon deal with some of
these issues to offer both the legal community and the citizens as a whole definitive
guidance on this important issue. | would certify a conflict with those courts which
have found that Blakely does not apply. The majority should do the same with the
Eighth District.

{200} In this case the trial court's decision must be reversed and this cause
remanded to the trial court to properly resentence Appellant in accordance with
Blakely.
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