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OSOWIK, J.
{1 1} Thisisan appeal from judgments of the Lucas County Court of Common
Pleas that denied the motion for leave to file a new trial motion and petition for
postconviction relief of appellant Eric Babos. For the reasons set forth below, the

judgments of thetrial court are affirmed.



{1 2} The case underlying appellant’s most recent motion and petition has a
lengthy history in the trial court as well as before this court and will be set forth in this
decision only to the extent relevant to this appeal. On August 5, 2005, appellant was
found guilty of the murder of John Riebe pursuant to R.C. 2903.02 with athree-year
firearm specification pursuant to R.C. 2929.141. On August 18, 2005, appellant filed a
motion for anew trial. After ahearing, the trial court denied the motion and sentenced
appellant to alife sentence with parole eligibility after 18 years.

{11 3} On March 21, 2006, appellant filed a second motion for new trial based on
newly discovered evidence appellant claimed had been withheld by the prosecution.
Following a second new trial hearing, the trial court denied the motion. Appellant filed a
timely appeal and on May 18, 2007, this court affirmed the trial court’s judgment. State
v. Babos, 6th Dist. No. L-05-1394, 2007-Ohio-2393.

{11 4} Appellant then applied to this court for reopening of his direct appeal
pursuant to App.R. 26(B). On August 30, 2007, this court denied appellant’ s application,
finding that appellant had not shown he was denied effective assistance of appellate
counsel.

{11 5} Appellant then filed a motion for relief from judgment which this court
denied on February 15, 2008, finding that because some of appellant’s 13 assignments of
error had been previously considered by this court and the others could have or should
have been raised on appeal, they were barred by resjudicata. Sate v. Babos, 6th Dist.

No. L-07-1213, 2008-Ohio-599.



{11 6} In 2010, appellant filed histhird motion for new trial and the instant petition
for postconviction relief. On September 14, 2011, the trial court denied both the motion
and the petition. Appellant filed timely appeals, which this court sua sponte consolidated,
and sets forth the following assignments of error:

First Assignment of Error:
Thetrial court abused its discretion by failing to grant Babos
motion for leave to file for anew trial.
Second Assignment of Error:
The failure to provide the defense with favorable evidence, including

material necessary to impeach the state’s ballistic expert, constituted a

violation of Brady v. Maryland (1963), 373 U.S. 83.

Third Assignment of Error

The actions of defense counsel at trial deprived Babos of hisright to
the effective assistance of counsal.

Fourth Assignment of Error

Thetrial judge erred in failing to grant the appellant an evidentiary

hearing asisrequired by R.C. 2953.21(E).

{1 7} Ashisfirst assignment of error, appellant sets forth several argumentsin
support of his claim that the trial court abused its discretion by denying his motion for
leave to file amotion for new trial. Appellant’s most recent motion before the trial court

was based on claims of newly discovered evidence which appellant argued could



impeach the state' s case against him as well as aleged misconduct by the prosecuting
attorney in failing to turn over certain excul patory evidence at trial.

{1 8} Crim.R. 33(B) statesin relevant part that anew trial may be granted on
motion of the defendant “[w]hen new evidence material to the defenseis discovered
which the defendant could not with reasonable diligence have discovered and produced at
trial.” A motion for anew trial shall be filed within 14 days after the verdict was
rendered except for the cause of newly discovered evidence. Crim.R. 33(B) further states
that a motion for a new trial based upon newly discovered evidence must be made within
120 days of the verdict unless the defendant shows by clear and convincing proof that he
was unavoidably prevented from discovering the alleged new evidence upon which the
motion relies within the deadline. Moreover, granting amotion for anew trial isan
extraordinary measure which should be allowed only when the evidence presented
weighs heavily against conviction. Sate v. Otten, 33 Ohio App.3d 339, 340, 515 N.E.2d
1009 (9th Dist.1986). Absent an abuse of discretion, a decision to grant or deny a motion
for anew trial on the basis of newly discovered evidence will not be disturbed. Satev.
Hawkins, 66 Ohio St.3d 339, 350, 612 N.E.2d 1227 (1993). An abuse of discretion
connotes more than a mere error in judgment; it implies that the trial court’sruling is
unreasonable, arbitrary or unconscionable. Blakemore v. Blakemore, 5 Ohio St.3d 217,
219, 450 N.E.2d 1140 (1983).

{11 9} Appellant asserts on appeal that he submitted newly discovered evidencein

his motion for leaveto file for anew trial. 1n support of his motion, appellant provided



the trial court with numerous affidavits which he believed bolstered his assertion that a
new trial was warranted. On appeal, appel lant focuses primarily on the affidavit of John
Mark Klawitter, awitness whose allegedly favorable statement to police was not
provided to the defense prior to trial, the affidavit of John Nixon, a ballistics expert who
would have rebutted the state’ s assertion that appellant wore a shirt containing gunshot
residue when he was interviewed by police, and the affidavit of Stephen J. Scharren, a
voice expert who attested that the voice on atape recording attributed to appellant at trial
was not that of appellant.

{1 10} A new trial, based upon newly discovered evidence, will not be granted
unless the new evidence discloses a strong probability that it will change the result if a
new trial is granted, has been discovered since trial and could not in the exercise of due
diligence have been discovered before thetrial, is material to theissues, is not merely
cumulative to former evidence, and does not merely impeach or contradict the former
evidence. Hawkins, supra, at 350, citing State v. Petro, 148 Ohio St. 505, 76 N.E.2d 370
(1947).

{1 11} Appellant first argues that the state failed to disclose to the defense the
substance of an alleged statement Klawitter provided to the police that an individual
known as “J.R.” had brandished a handgun in the decedent’ s home five days before the
murder when appellant, Klawitter, the decedent and another man were all present.

Appellant contends that Klawitter’ s statement to police implicated J.R. in the murder and



constitutes newly-discovered evidence. The statement made to the policeis referenced in
the Klawitter affidavit attached to appellant’s motion for new trial.

{11 12} A reading of Klawitter’s affidavit, however, callsinto question appellant’s
assertion. In his affidavit, Klawitter averred that on December 15, 2004, appellant came
to him and said he had just learned that Riebe had been shot and killed. According to
Klawitter, “Eric and | discussed the events of the previous Friday at John's house, and in
particular the arrival and threatening behavior of JR.” Klawitter and appellant decided
that the police should be told of J.R.’s threatening behavior at Riebe’ s home shortly
before the murder. Klawitter stated that he and appellant drove together to the Sylvania
Township Police Department where they asked to speak with officers; they were
separated and individually questioned about the matter. It isclear, therefore, that even
before the trial, appellant was aware of the existence and possibly excul patory nature of
Klawitter’' s statements to the police, having discussed the matter with Klawitter himself.
Appellant failed, however, to either obtain Klawitter’s testimony at trial or exercise due
diligence and raise the issue of the state’ s failure to disclose Klawitter’ s statements to
police. Furthermore, after acareful review of the trial transcript, we find that Klawitter’s
affidavit simply reiterates information that was in evidence at trial regarding J.R. being at
Riebe' s house before the murder and allegedly brandishing ahandgun. Klawitter’s
statements were not newly discovered evidence and were in fact merely cumulative to

other evidence presented at trial.



{11 13} Appellant also claims that the state failed to disclose to the defense or to
the jury that the findings of the state’ s gunshot residue (“GSR”) experts at trial were
“based upon faulty science” and that the GSR tests, if properly evaluated according to the
“proper scientific standard,” would actually be negative. Appellant supports this claim
with the affidavit of John R. Nixon, a GSR expert first contacted by appellant’ s attorney
in 2009, who agreed to review portions of the record and evidence relating to the use of
firearmsinthis case. At that time, appellant’s counsel was preparing to file another
motion for new trial.

{1 14} In his affidavit, Nixon challenged comments made by the prosecutor during
opening statement and stated that some of the prosecutor’ s comments conflicted with the
trial testimony of one of the state’s own GSR experts. According to appellant, Nixon's
statements constituted newly discovered evidence. However, in an attempt to impeach
the state’s GSR evidence, Nixon presents theories that were available in 2004 and could
have been presented at trial. Nixon states that the prosecutor offered inaccurate
statements regarding testing for GSR, statements which conflicted with trial testimony.
Appellant has not shown why he could not have had an expert impeach the prosecutor’s
statements or the testimony of the state’s experts at trial. Nixon also challengesthe
state’ s witnesses for failing to provide test data in support of their testimony. Again, this
criticism could have been brought out at trial. Further, appellant submitted articles
containing similar criticisms in his postconviction relief petition filed in early 2007.

Appellant has not shown why he could not have pursued and presented Nixon’s expert



GSR evidence at histrial. The fact that Nixon disagrees with the findings of the state's
GSR experts does not render the evidence “faulty,” as appellant asserts; rather, the
testimony regarding GSR testing was an issue of fact for thejury at trial. Finally, many
of the statements in Nixon’s affidavit were cumulative of evidence presented at trial and
in appellant’s 2007 petition for postconviction relief. See Sate v. Babos, 6th Dist. No.
L-07-1213, 2008-0hio-599 (affirming the trial court’s dismissal of appellant’s motion for
relief from judgment based upon res judicata).

{11 15} Next, appellant claims newly-discovered evidence in the form of expert
analysis of avoice heard in the background of avoice mail the decedent left when he
called his ex-wife on the day of the murder. Appellant provides the affidavits of Stephen
Scharren and Robert Leonard, two individuals who listened to the voicemail. The basis
of appellant’ s argument is that a voice heard in the background when the decedent was on
the phone was that of an African-American male and not that of appellant, a Caucasian
male. Of course, this court realizes that the fact that an African-American male may have
been present in the decedent’ s home shortly before the murder does not in any way
constitute proof that appellant was not there as well, or that the African-American male
committed the murder. Nevertheless, appellant arguesin favor of his newly-acquired
experts who, after listening to the voicemail with state-of-the-art equipment, believe that
the voice of an African-American male can be heard. We note, however, that while
Scharren states in his affidavit that “audio clarification has long been a viable and

important element in the successful analysis of evidence for usein the court system,”



(emphasis added) he also aversthat it was only “within the last year” that he was
contacted by appellant’ s family for assistance. Aswith the other pieces of alleged newly
discovered evidence, appellant has not shown why he, in the exercise of reasonable
diligence, could not have pursued and presented this expert evidence at trial.

{11 16} Based on the foregoing, we find that appellant has failed to demonstrate by
clear and convincing proof that he was unavoidably prevented from filing his third
motion for anew tria or from discovering the alleged new evidence upon which his
motion relies within the applicable deadlines as set forth in Crim.R. 33. Wefind that the
alleged newly discovered and potentially excul patory evidence offered in support of
appellant’ s request for leave to file his third motion for new trial was either known to him
at thetime of histria or, in the exercise of due diligence, could have been discovered and
presented at trial. Finally, we find that none of the alleged newly discovered evidence
would disclose a strong probability that it would change the outcome of anew trial if one
were granted and would, in fact, smply be cumulative of other evidence disclosed to the
defense or presented to the jury. Accordingly, appellant’ s first assignment of error is not
well-taken.

{11 17} Appellant’ s second assignment of error essentially revisits one of the
arguments set forth under hisfirst assignment of error in support of his motion for new
trial, thistime claiming with respect to the issue of gunshot residue found on his clothing
that the state failed to provide the defense with favorable evidence which could have been

used to impeach the state’ s ballistic expert. Appellant argues that the prosecution thereby



violated Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed. 215 (1963), which held
that “the suppression by the prosecution of evidence favorable to an accused upon request
violates due process where the evidence is materia either to guilt or to punishment * * *.”

{11 18} However, appellant has failed to specify what favorable evidence or
information the state allegedly failed to disclose. The burden rests on the defendant to
prove that the evidence in question was materially exculpatory. Sate v. Jackson, 57 Ohio
St.3d 29, 33, 565 N.E.2d 549 (1991). The record herein reflects that defense counsel was
provided with the experts' reports, which he supplemented with a direct request for
additional information from one of the experts and another request for more detailed
analytical datafrom one of the laboratories the state used. Additionally, this claim could
have been raised on direct appeal and thereforeis barred by resjudicata. Accordingly,
appellant’ s second assignment of error is not well-taken.

{11 19} In support of histhird assignment of error, appellant asserts that he was
denied effective assistance of trial counsel because counsel failed to fully investigate the
background of the case. Specifically, appellant argues that trial counsel should have
hired a GSR expert and a voice analyst and should have interviewed and called John
Klawitter as a defense witness.

{1 20} Asto theissue of a GSR expert, while the defense did not call one at trial,
there is no evidence that the defense failed to hire one during initial investigation of the
case. The decision whether to employ an expert usually resides within the discretion of

defense trial counsel and is considered to be a“debatable trial tactic.” Satev. Davis, 6th

10.



Dist. No. WD-07-031, 2008-Ohio-3574, 1 30. In this case, the record reflects that trial
counsel cross-examined the state’ s GSR experts thoroughly; it is arguable that, in order to
do that, defense counsel either consulted his own expert or researched the issue
extensively. Clearly the decision to either not hire a GSR expert or not call one at trial
was a “debatable trial tactic.”

{11 21} Asto voice analysis of the voicemail recording, appellant states that if
counsel had hired a witness to examine the recording, the jury would have been presented
with expert testimony that he was not with Riebe shortly before the murder. However,
the voice of an African-American on the recording, if such had been the conclusion of a
defense expert, would not have shown that appellant was not with Riebe; it smply would
have shown that appellant’ s voice was not on the tape and nothing more.

{11 22} Appellant also argues that trial counsel should have interviewed and called
John Klawitter, whose testimony would have solidified the case against another suspect
(unnamed) and weakened the allegations against appellant. Appellant assumes, first, that
if Klawitter had been available at the time of the trial, he would have provided testimony
favorable to the defense. Thereis, of course, no way to know that. The record does
reflect that Klawitter was interviewed by an investigator for the defense before trial.
However, according to the affidavit of the investigator, asthe trial date approached,
Klawitter “made himself scarce.” Inlight of Klawitter’s apparent reluctance to
cooperate, a decision by defense counsel not to try to track him down and subpoena him

could be deemed atria tactic.

11.



{11 23} Srickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984), setsforth the standard for judging ineffective assistance claims. “When a
convicted defendant complains of the ineffectiveness of counsel’ s assistance, the
defendant must show that counsel’ s representation fell below an objective standard of
reasonableness.” 1d. at 687-688. Furthermore, “the defendant must show that thereisa
reasonable probability that, but for counsel’ s unprofessional errors, the result of the
proceeding would have been different. A reasonable probability is a probability
sufficient to undermine confidence in the outcome.” 1d. at 694.

{11 24} Applying thefirst prong of Strickland, we find that appellant has not shown
that counsel’ s representation fell below an objective standard of reasonableness. Because
appellant failsto satisfy the first prong as set forth above, no further review is warranted.
Accordingly, appellant’ s third assignment of error is not well-taken.

{11 25} In support of hisfourth assignment of error, appellant asserts that the trial
court erred by failing to grant an evidentiary hearing on his postconviction petition.

{11 26} Thereisno automatic right to an evidentiary hearing on a postconviction
relief petition. Satev. Calhoun, 86 Ohio St.3d 279, 283, 714 N.E.2d 905 (1999). A
petition for postconviction relief may be dismissed without an evidentiary hearing when
the record shows that the defendant is not entitled to relief and that he has not submitted
evidentiary documents containing sufficient operative facts to demonstrate that valid
substantive grounds for relief exist. Sate v. Kapper, 5 Ohio St.3d 36, 38, 448 N.E.2d 823

(1983). Asset forth abovein our analysis of appellant’ sfirst, second and third

12.



assignments of error, appellant’s claims fail upon the merits and heis not entitled to
relief. Therefore, the trial court was not required to hold an evidentiary hearing on the
petition for postconviction relief and his fourth assignment of error is not well-taken.

{11 27} On consideration whereof, this court finds that the judgments of the Lucas
County Court of Common Pleas denying appellant’s motion for new trial and petition for
postconviction relief are affirmed. Costs of this appeal are assessed to appellant pursuant

to App.R. 24.

Judgment affirmed.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27. See
also 6th Dist.Loc.App.R. 4.

Arlene Singer, P.J.

JUDGE
Thomas J. Osowik, J.
Stephen A. Yarbrough, J. JUDGE
CONCUR.

JUDGE

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/rod/newpdf/?source=6.

13.
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