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OSOWIK, J. 
 

{¶ 1} This is an appeal from a judgment of the Lucas County Court of Common 

Pleas which granted summary judgment to appellee, the Girl Scouts of Maumee Valley 

Council, Inc., on claims relating to appellant's termination from appellee's employment.  

Appellant's complaint set forth causes of action for age discrimination, disability 

discrimination, workers compensation retaliation, wrongful discharge in violation of 

public policy, negligent and intentional infliction of emotional distress, breach of implied 

contract and promissory estoppel.  For the reasons set forth below, the judgment of the 

trial court is affirmed. 
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{¶ 2} The following relevant evidence was before the trial court.  Appellant was 

hired by appellee in 1994 to work as a naturalist at Camp Libbey in Defiance, Ohio.  She 

was promoted to assistant camp manager in February 1998, and reported to camp 

manager Christine Gustin.  Gustin's supervisor was Angela Tennaro, appellee's program 

director.  Tennaro worked from appellee's headquarters in Toledo, Ohio, while appellant 

and Gustin worked at Camp Libbey. 

{¶ 3} In February 1998, appellee's written job description for assistant camp 

manager stated that the position was to "provide and conduct environmental and all 

council-sponsored programs that encourage a positive awareness and respect for wildlife 

and the natural environment" and assist with camp management functions.  Duties 

included managing the budget and daily operations of the "environmental center," 

maintaining statistical records and preparing reports, and planning and implementing 

nature and environmental programs.  The position required either a bachelor's degree or 

two to three years of related experience.  Required skills included the ability to write 

reports and correspondence and the ability to "speak effectively before groups of 

customers or employees of organization [sic]."  The section on "physical demands" stated 

that the employee must be able to "stand, walk, and talk or hear * * *, sit; use hands to 

finger, handle, feel; and reach with hands and arms[;] * * *  climb or balance and stoop, 

kneel, crouch, or crawl [;] * * * lift and/or move up to 50 pounds and occasionally lift 

and/or move up to 100 pounds."   
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{¶ 4} A February 1998 memo from the camp manager was introduced into 

evidence at appellant's deposition.  The memo congratulated appellant on her new 

position as assistant camp manager and stated that the "only thing" different from her last 

position was having responsibility for running Camp Libbey in the camp manager's 

absence.   

{¶ 5} In October 2000, appellant completed a form titled "position content 

questionnaire," in which she was asked to list her job duties and state the amount of time 

she spent on each duty.  Appellant estimated she spent two percent of her time fulfilling 

the camp manager duties in the manager's absence and five percent of her time assisting 

with the budget and daily operation of the environmental center.  The weightiest 

percentages were assigned to managing program resources, supplies and equipment; 

evaluating program equipment and recommending purchase; and designing and 

implementing environmental education programs for Girl Scout troops, school 

curriculum groups, and community and adult groups.  Appellant testified in her 

deposition that assumption of the camp manager responsibilities did not include payroll 

and that she was never privileged to see payroll information; however, she would compile 

time sheets for the employees and send them to headquarters in Toledo, where the payroll 

was completed.   

{¶ 6} In November 2000, appellant sustained an injury to her neck while playing 

with a group of girls at camp.  Appellant filed a workers' compensation claim for the 

injury, which was granted, but she received no monetary benefits from the claim.  
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Instead, appellee continued to pay her salary while she was off work.  Appellant had 

surgery in February and returned to work in April 2001.  Appellant asserted that she still 

has difficulty with ordinary daily living tasks, such as washing her hair, and that 

coworkers had to assist her with lifting or moving heavy objects.   

{¶ 7} Appellant's documented performance reviews and evaluations were 

submitted into evidence.  For the year 1998, appellant met or exceeded job requirements 

in nine areas.  However, she "needed improvement" in the areas of communications, 

conflict resolution, judgment, delegation, and leadership.  Specific recommendations 

included using a word processor to improve accuracy of written material and developing 

skills in using spreadsheets to manage the budget; various problem solving techniques 

were also suggested.  For the year 1999, appellant met or exceeded job requirements in 

all areas except "conflict resolution."  Gustin wrote that appellant "chooses to keep things 

bottled up" which contributed to an "atmosphere of tension."  Gustin recommended "open 

communication" and less "procrastination" with personnel problems.  For the year 2000, 

appellant met or exceeded all job requirements, and exceeded requirements in more areas 

than she had in 1999.  Seven goals for appellant for that year were listed and appellant 

had met each goal.  No areas were deemed needing improvement and Gustin summarized 

the evaluation by writing: "Jill has made great strides in many areas from last year.  Jill 

has been an important part of the changes and forward momentum at camp.  Jill has 

worked hard to obtain donations or funding for camp programs and is using her skills to 

positively benefit camp."  Under "future goals," Gustin wrote that appellant needed to 
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"work towards understanding and managing" the budget in the camp manager's absence, 

and to create and present a fiscal spreadsheet for those areas over which she had 

budgetary authority.  For the year 2003 (two years were skipped), Gustin found that 

appellant met or exceeded all performance requirements and had met all of her goals.  In 

summary, Gustin wrote that appellant was "instrumental in increasing the number of 

participants * * * strives to offer quality programming and to meet [needs]."  Computer 

skills (or appellant's lack of them) were not mentioned.  

{¶ 8} Appellant introduced into evidence four handwritten notes she had received 

from Tennaro during her employment, expressing thanks for appellant's "hard work," 

"time and dedication," and "long hours and commitment."  The notes are undated, 

however.  At Tennaro's deposition, she was asked about a November 2005 note in which 

Tennaro wrote: "It seems that every year you are challenged and you always rise to the 

occasion * * * you took it all on with open arms."  Tennaro testified that, in fact, she was 

not happy with appellant's performance and it was appellant who caused the challenges.  

{¶ 9} According to Gustin and Tennaro, at some unspecified time between late 

2004 and early 2005, appellant was demoted from assistant camp manager.  Appellant's 

pay rate did not change.  Tennaro was not sure of appellant's new job title, but guessed 

that it was changed back to program services manager; Gustin agreed.  Gustin testified 

that the change meant that appellant was no longer responsible for the camp manager's 

duties in her absence and that appellant's "administrative" responsibilities were 

eliminated.  Tennaro did not consider that appellant's job duties "effectively" changed 
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because appellant was not "doing the duties expected her at that time anyway."  Tennaro 

could not remember telling appellant she was demoted, but asserted that appellant must 

have been verbally told of the change.  Appellant testified to a different set of facts, 

asserting in her deposition that she was never told her job title had been changed or that 

any duties had been removed from her areas of responsibility.   

{¶ 10} On January 4, 2006, Gustin and Tennaro took appellant aside and told her 

she was terminated from employment.  Appellant testified that they gave her no 

explanations beyond general statements about not keeping up with job expectations.  

Tennaro testified she recommended appellant's termination, explaining:  "Jill was not a 

team player.  Girl Scouts was making some significant changes, and we wanted to move 

forward.  Jill was not interested in offering new programs to girls.  * * * Jill was 

unwilling to assist in summer resident camp in positions that we needed her to.  Jill was 

unwilling to assume responsibilities as the assistant camp manager in the absence of the 

camp manager, which meant that I was trying to run camp from 60 miles away, which 

was really not possible.  The bottom line was Jill was not willing to be the leader that we 

needed her to be."   

{¶ 11} Gustin pointed to several other failings on appellant's part.  She noted that 

appellant was unwilling to engage in public speaking events, had no computer skills, and 

failed to fulfill her budgeting and payroll responsibilities.  She testified that these issues 

were discussed several times in staff meetings and that appellant consistently did not 

follow through on procedures and responsibilities.  Appellant, in contrast, stated that she 
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had never been responsible for payroll, although she did compile time sheets and send 

them to headquarters in Toledo when needed.  Both Gustin and Tennaro testified that 

they discussed these problems with appellant at monthly staff meetings and appellant 

failed to improve.  When Gustin was asked if she discussed job performance with 

appellant in the few months before her termination, Gustin stated: "To say specifically is 

a difficult thing.  We had several conversations about, you know, the direction we were 

going, what we expected in the center.  I can't say that we specifically focused on one 

performance issue. * * * I don't recall.  I can't recall.  Everything was done verbally."  

Contrary to this, appellant stated in her affidavit that she never received any negative 

feedback.   

{¶ 12} After appellant's employment was terminated, Adam Cassi, age 24, was 

hired as outdoor program manager.  Gustin testified that Cassi took on some budgeting 

responsibilities, although budgeting had not been specified in the job description as 

advertised.   

{¶ 13} The trial court granted appellee's motion for summary judgment on each of 

appellant's seven claims.  Although it found appellant had established a prima facie case 

of discrimination on the basis of age, it held that appellant had not pointed to evidence 

rebutting the reasons appellee offered for her termination.  As for appellant's disability 

discrimination claim, the trial court held that appellant did not prove she qualified as 

"disabled," nor did she offer evidence demonstrating that appellee considered her 

disabled.  Summary judgment was also granted to appellee on each remaining claim. 
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{¶ 14} Appellant timely appealed and sets forth the following assignments of 

error:  

{¶ 15} "Assignment of Error Number One:  The trial court erred by permitting 

appellee to insert a contention and evidence in support of its contention for the first time 

in its reply memorandum that appellant failed to demonstrate that the reasons advanced to 

support her termination were pretextual when appellee failed to raise this issue in its 

motion and initial memorandum.  

{¶ 16} "Assignment of Error Number Two:  The trial court erroneously engaged in 

improper fact finding in reaching its decision on summary judgment that appellant had 

failed to meet her burden of showing that the proffered reason for her termination was 

pretext on her age discrimination claim. 

{¶ 17} "Assignment of Error Number Three:  The common pleas court erred in 

holding that appellant failed to prove a claim of workers compensation retaliation. 

{¶ 18} "Assignment of Error Number Four:  The common pleas court erroneously 

found that appellant did not bring forth sufficient evidence of a disability under Ohio 

Revised Code section 4112.02(A) on her disability discrimination claim."  

{¶ 19} We note initially that an appellate court reviews a trial court's granting of 

summary judgment de novo, applying the same standard used by the trial court.  Lorain 

Natl. Bank v. Saratoga Apts. (1989), 61 Ohio App.3d 127, 129; Grafton v. Ohio Edison 

Co. (1996), 77 Ohio St.3d 102, 105, 1996-Ohio-336.  Accordingly, summary judgment 

will be granted when there remains no genuine issue of material fact and, when 



 9. 

construing the evidence most strongly in favor of the non-moving party, reasonable 

minds can only conclude that the moving party is entitled to judgment as a matter of law.  

Civ.R. 56(C). 

{¶ 20} In her first assignment of error, appellant asserts that the trial court 

erroneously considered and relied upon facts and evidence improperly raised by appellee.  

Appellant argues that appellee presented arguments in its reply brief that had not been 

raised in its original motion for summary judgment and that, as a result, she was not 

allowed the opportunity to address the issue of pretext in response to appellee's motion.   

{¶ 21} Our review of the record reveals that appellee, in its motion for summary 

judgment, supported its position by citing at least seven reasons for terminating 

appellant's employment.  In so doing, appellee referred to the deposition testimony of 

Tennaro and Gustin, two of appellant's supervisors.  Appellee stated that appellant was 

terminated for not meeting legitimate job expectations – specifically, for not being a team 

player, for a lack of interest in offering new programs to campers, for being unwilling to 

assist in summer resident camp positions where help was needed, and for being unwilling 

to assume the responsibilities of the assistant camp manager in her absence.  In her 

memorandum in opposition to summary judgment, appellant clearly responded to 

appellee's contention that she was not meeting job expectations by referring to favorable 

job evaluations and by stating that she had never received negative feedback prior to her 

termination.  Appellant acknowledged her burden of raising a factual issue as to the 

"falsity of the employer's explanation." 
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{¶ 22} Upon examination of appellee's reply brief, however, we see that appellee 

referenced the same deposition testimony – in fact, the same pages – it had discussed in 

support of its underlying motion.  The issue of whether there was justification for 

appellant's termination was discussed in the reply brief, as it previously had been in 

support of appellee's underlying motion.  Therefore, we cannot find that appellant was 

"ambushed" by appellee's arguments, as she claims. 

{¶ 23} At the time of filing its motion for summary judgment, appellee had only to 

show that appellant could not meet her burden of establishing age discrimination, which 

in turn imposed on appellant the burden of setting forth her four-part prima facie case.  

Wexler v. White's Fine Furniture, Inc. (C.A.6, 2003), 317 F.3d 564, 574.  Appellant 

argues that it was unfair to allow appellee to raise reasons for her dismissal in its reply 

because she had no opportunity to respond.  However, the record contains no evidence 

that appellant attempted to seek leave to file a further response.  Appellant also claimed 

that the trial court erred by considering the reasons for her discharge as set forth in 

appellee's reply.  In its reply, however, appellee was following the law as stated by the 

Sixth Circuit, which held that establishing a prima facie case, as the trial court found 

appellant had done, creates a presumption of discrimination, which then requires the 

defendant to articulate a legitimate, nondiscriminatory reason for the dismissal.  

Danielson v. City of Lorain (C.A.6, 1991), 938 F.2d 681, 683.  Appellee articulated those 

reasons in its reply. 
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{¶ 24} Accordingly, we find that appellant was not denied the opportunity to 

demonstrate a pretextual basis for her discharge, and appellant's first assignment of error 

is not well-taken. 

{¶ 25} Appellant's second assignment of error also arises from her claim of age 

discrimination.  Appellant argues that the trial court engaged in improper fact finding 

when it determined that she ultimately failed to meet her burden of showing pretext.  We 

find that the trial court did not engage in improper fact finding and that appellant failed to 

establish that a reasonable fact finder could have concluded that poor work performance 

was merely a pretext for dismissing her on the basis of her age. 

{¶ 26} To prove pretext, appellant was required to show that appellee's proffered 

legitimate reasons for the discharge from employment "had no basis in fact," "did not 

actually motivate" appellee's decision, or "were insufficient to motivate" the decision.  

Manzer v. Diamond Shamrock Chem. Co. (C.A.6, 1994), 29 F.3d 1078, 1084.  Appellant 

was required to "indict the credibility of [her] employer's explanation by showing 

circumstances which tend to prove that an illegal motivation was more likely than that 

offered by the defendant."  Id. 

{¶ 27} Further, "if a plaintiff is not able to establish that she performed the job at a 

level which met the employer's legitimate expectations or that the accusation of poor 

work was only a pretext, the claim for discrimination cannot be successful."  McDonald 

v. Union Camp Corp. (C.A.6, 1990), 898 F.2d 1155, 1160. 
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{¶ 28} Appellant attempted to demonstrate pretext by referring to positive job 

evaluations from 2003, although she was not discharged until 2006.  She also cited 

holiday thank-you notes which the record reveals were sent not just to appellant but to all 

camp staff members.  In contrast, as set forth above, appellee provided the trial court with 

the detailed testimony of two of appellant's supervisors, both of whom discussed 

numerous reasons for the termination.   

{¶ 29} We therefore conclude that appellant failed to establish that a reasonable 

fact finder could have found that poor work performance was merely a pretext for her 

dismissal and that age was a determinative factor.  Accordingly, appellant's second 

assignment of error is not well-taken. 

{¶ 30} In her third assignment of error, appellant argues that the trial court 

improperly granted summary judgment on her claim that she was terminated in retaliation 

for filing a workers' compensation claim.  This court has held that "[i]n order to establish 

a prima facie retaliatory discharge claim, the employee must prove that: (1) the employee 

suffered an occupational injury; (2) the employee filed a workers' compensation claim; 

and (3) the employee was subsequently demoted or discharged from her employment in 

retaliation for the filing of the claim for benefits."  Huth v. Shinner's Meats, Inc., 6th Dist. 

No. L-05-1182, 2006-Ohio-860, ¶ 17, citing Wilson v. Riverside Hosp. (1985), 18 Ohio 

St.3d 8.  The employer may then present a legitimate, nondiscriminatory reason for the 

termination.  Id.  As with claims of age discrimination, the employee may then prove that 

the legitimate reason was a pretext and that she was fired for filing a workers' 
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compensation claim.  Young v. Stelter & Brinck, Ltd., 1st Dist. No. C-070259, 2007-

Ohio-6510, ¶ 20-21.  

{¶ 31} The trial court properly found that appellant could not establish a prima 

facie case because she failed to demonstrate a causal connection between filing the claim 

and being terminated.  Typical evidence supporting the existence of a causal connection 

includes "such punitive action as bad performance reports surfacing immediately after a 

workers' compensation claim was filed, the length of time between the filing of a claim 

and discharge, changes in salary level, hostile attitudes emerging, and whether legitimate 

reasons existed for the discharge."  Huth, supra, ¶ 17, quoting Hohn v. Deco Tools, Inc. 

(Jan. 23, 1987), 6th Dist. No. L-86-119.   

{¶ 32} One isolated comment by appellant's supervisor, to the effect that 

appellant's claim was responsible for causing appellee's workers' compensation rates to 

increase, out of context and without other evidence, is insufficient to establish a causal 

connection to her termination.  Other evidence supports the opposite conclusion.  

Appellant filed her workers' compensation claim in November 2000, and was terminated 

on January 4, 2006.  The fact that appellant was not terminated until slightly more than 

five years after she filed her claim suggests that her firing was unrelated to having made 

the claim.  See, e.g., Doss v. Hilltop Rental Co., 1st Dist. No. C-030129, 2003-Ohio-

5259.  Additionally, appellant's salary level did not decrease, and she did not point to or 

describe "hostile attitudes."  As discussed supra, her subsequent performance reviews 

were not negative.  Since appellant cannot establish her prima facie case, summary 
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judgment for this claim was proper.  Appellant's third assignment of error is therefore not 

well-taken.  

{¶ 33} In her fourth assignment of error, appellant argues that, contrary to the trial 

court's decision, she was "disabled" for purposes of her disability discrimination claim.  

"Disability" in employment law means "a physical or mental impairment that 

substantially limits one or more major life activities, including the functions of caring for 

one's self, performing manual tasks, walking, seeing, hearing, speaking, breathing, 

learning, and working; a record of a physical or mental impairment; or being regarded as 

having a physical or mental impairment."  R.C. 4112.01(A)(13).   

{¶ 34} The burden-shifting framework for evaluating disability discrimination 

claims essentially mirrors the framework for claims of age discrimination and workers' 

compensation retaliation.  Young v. Stelter & Brinck, Ltd., 1st Dist. No. C-070259, 2007-

Ohio-6510, ¶ 34.  The trial court in this case held that appellant could not show that she 

was substantially limited in major life activities, and that appellant did not show that 

appellee regarded her as having a disability.   

{¶ 35} Evidence which appellant submitted in opposition to summary judgment 

demonstrates that her neck and arm problems did not substantially limit major life 

activities.  In February, 2001, her physician wrote of an examination that appellant "no 

longer describes radicular arm pain and describes good improvement in strength."  She 

was healing from the surgery very well and could move her shoulder with stiffness, but 

with no pain.  In May 2001, the same physician examined appellant again and released 
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her from his care, writing that appellant "continues to have no difficulty with pain, 

numbness or weakness in the upper extremities.  She is doing her usual activities without 

any difficulty."   

{¶ 36} Appellant testified in deposition and in her affidavit that she still treats with 

a chiropractor and that residual pain from the injury still impairs sleeping, sitting, 

dressing, bathing, and doing her hair.  However, she also testified that she can still 

perform these activities with adjustments.  The trial court found that working, also a 

major life activity, was not substantially affected as appellant claimed because she was 

not "significantly restricted" in her ability to work.  In reaching this conclusion, the trial 

court cited House v. Kirtland Capital Partners, 158 Ohio App.3d 184, 2004-Ohio-3688.  

See, also, Columbus Civ. Serv. Comm. v. McGlone (1998), 82 Ohio St.3d 569, 573 

(interpreting former R.C. 4112.01(13)).  We agree that appellant was unable to raise a 

genuine issue of material fact as to whether she was "disabled" within the meaning of 

R.C. 4112.01(13).  

{¶ 37} Appellant also argued that appellee regarded her as being disabled, which 

allowed her to meet the statutory definition of "disabled."  However, in order to avoid 

summary judgment on a "regarded as" claim, a plaintiff must show that her employer 

perceived her alleged disability as foreclosing her from a class of jobs, not simply one 

particular job.  Columbus Civ. Serv. Comm. v. McGlone, 82 Ohio St.3d at 574.  We agree 

with the trial court that although Gustin and Tennaro were aware that appellant required 

assistance in lifting and stacking heavy materials, no evidence exists that this awareness 
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translated into a perception that appellant was disabled.  Further, appellant has not 

demonstrated a connection between the awareness that she required assistance and her 

termination.  Because appellant is unable to raise a genuine issue of fact as to this claim, 

her fourth assignment of error is not well-taken.  

{¶ 38} Because appellant has not argued on appeal that summary judgment was 

improper as to her claims of wrongful discharge in violation of public policy, negligent 

and intentional infliction of emotional distress, breach of implied contract, and 

promissory estoppel, we decline to address the trial court's decision on those claims.   

{¶ 39} On consideration whereof, the judgment of the Lucas County Court of 

Common Pleas is affirmed.  Appellant is ordered to pay the costs of this appeal pursuant 

to App.R. 24.  Judgment for the clerk's expense in preparation of the record, fees allowed 

by law, and the fee for filing the appeal is awarded to Lucas County.   

 
JUDGMENT AFFIRMED. 

 
A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.  

See, also, 6th Dist.Loc.App.R. 4. 
 
Peter M. Handwork, J.                _______________________________ 

JUDGE 
Thomas J. Osowik, J.                            
CONCUR.    _______________________________ 
         JUDGE 
 
William J. Skow, J., dissents and writes separately.   
 
 
SKOW, J., dissenting. 
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{¶ 40} I would hold that Gerding successfully demonstrated genuine issues of 

material fact as to whether appellee's proffered reasons for her termination were pretext 

for age discrimination.   

{¶ 41} The Age Discrimination in Employment Act prohibits employers from 

discharging older employees on the basis of their age.  Section 623(a), Title 29, U.S. 

Code.  A plaintiff claiming age discrimination may choose to establish her case using 

either direct evidence or circumstantial evidence alone.  Wexler v. White's Fine 

Furniture, Inc. (C.A.6, 2003), 317 F.3d 564.  Gerding chose the circumstantial route.  

Therefore, the trial court was required to follow the burden-shifting formula of 

McDonnell Douglas Corp. v. Green (1973), 411 U.S. 792.  Wexler, 317 F.3d at 574.  

{¶ 42} "Absent direct evidence of age discrimination, to establish a prima facie 

case of age discrimination in employment discharge, a plaintiff 'must demonstrate that he 

or she (1) was a member of the statutorily protected class, (2) was discharged, (3) was 

qualified for the position, and (4) was replaced by, or the discharge permitted the 

retention of, a person of substantially younger age.'"  Meyer v. United Parcel Serv., Inc., 

174 Ohio App.3d 339, 2007-Ohio-7063, ¶ 62, quoting Coryell v. Bank One Trust Co. 

N.A., 101 Ohio St.3d 175, 2004-Ohio-723, paragraph one of the syllabus.1 

{¶ 43} The trial court found that Gerding had established her prima facie case.  

The decision herein does not address or alter that conclusion.  The trial court and the 

                                                 
 1Gerding brought her claims under only the federal ADEA.  Ohio has adopted the 
federal standard, however, for claims brought pursuant to state law.  Mauzy v. Kelly 
Services, Inc. (1996), 75 Ohio St.3d 578.  



 18. 

majority thus agree that appellee was more likely than not motivated by discriminatory 

intent.  Mauzy v. Kelly Services, Inc. (1996), 75 Ohio St.3d 578, paragraph one of the 

syllabus.  The trial court was then obligated to examine appellee's offered reasons for the 

termination, and, on its motion for summary judgment, was required to draw all 

inferences in Gerding's favor to determine whether appellee's reasons were pretextual for 

underlying discrimination.    

{¶ 44} On an employer's motion for summary judgment, "the plaintiff – once the 

employer produces sufficient evidence to support a nondiscriminatory explanation for its 

decision – must be afforded the 'opportunity to prove by a preponderance of the evidence 

that the legitimate reasons offered by the defendant were not its true reasons, but were a 

pretext for discrimination.'"  Reeves v. Sanderson Plumbing Products, Inc. (2000), 530 

U.S. 133, 143, quoting Texas Dept. of Community Affairs v. Burdine (1981), 450 U.S. 

248, 253.   

{¶ 45} In order to create an issue of fact, the plaintiff does not – at the summary 

judgment stage – have to affirmatively prove discrimination.  Rather, the plaintiff only 

has to raise genuine issues as to whether the employer's explanation is "unworthy of 

credence."  Id., citing Burdine, 450 U.S. at 256.  If she can do so, then summary 

judgment for the defendant must be denied, and the trier of fact decides whether the 

plaintiff has proven the ultimate issue of actual discrimination.  Id., citing Burdine, 450 

U.S. at 255.   
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{¶ 46} "[A]lthough 'the [trier of fact's] rejection of the employer's legitimate, 

nondiscriminatory reason for its action does not compel judgment for the plaintiff,' the 

trier of fact may 'infer the ultimate fact of discrimination from the falsity of the 

employer's explanation.'"  Pelletier v. Rumpke Container Serv. (2001), 142 Ohio App.3d 

54, 753 N.E.2d 958, 964, citing Reeves v. Sanderson Plumbing Prod., Inc. (2000), 530 

U.S. 133, 146-147.  In Pelletier, the trial court properly denied a directed verdict for the 

employer where the jury could believe either the employer's explanation or the 

employee's explanations for the termination.    

{¶ 47} The majority asserts that Gerding must show that appellee's offered reasons 

"were insufficient to motivate" the discharge, citing Manzer v. Diamond Shamrick Chem. 

Co. (C.A.6, 1994), 29 F.3d 1078, 1084.  This is one of three routes by which a plaintiff 

may raise issues probative of pretext; a plaintiff does not have to demonstrate all three, as 

the majority implies.  Id., citing St. Mary's Honor Center v. Hicks (1993), 509 U.S. 502, 

511; see, also Johnson v. Kroger Co. (C.A.6, 2003), 319 F.3d 858, 866.  At the summary 

judgment stage, Gerding only had to raise a genuine issue of material fact regarding the 

insufficiency of appellee's reasons.  This type of rebuttal attacks "the credibility of the 

employer's proffered motivation for firing plaintiff and, if shown, provide[s] an 

evidentiary basis for what the Supreme Court has termed 'a suspicion of mendacity.'"  

Manzer, 29 F.3d at 1084, citing Hicks.   

{¶ 48} On an employer's motion for summary judgment, all inferences from the 

facts must be drawn in favor of the employee; summary judgment is only proper if 
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reasonable minds can only conclude that the employee was discharged in the absence of 

underlying discrimination.  Ogle v. Kelly (1993), 90 Ohio App.3d 392, 395, citing 

Harless v. Willis Day Warehousing Co. (1978), 54 Ohio St.2d 64.  If all inferences 

support a conclusion that the employer's offered reason is "not worthy of credence," 

Reeves, 530 U.S. at 143, summary judgment for the employer must be denied.  A court 

should not, at the summary judgment stage, completely accept the employer's offered 

reason for termination at face value and as determinative of the action.  While courts may 

not wish to engage in sorting out finger-pointing, in a discrimination action, it is improper 

to swallow one side's finger-pointing whole.   

{¶ 49} Wexler expressly repudiated the "business judgment rule."  "An employer's 

business judgment * * * is not an absolute defense to unlawful discrimination."  Wexler, 

317 F.3d at 576.  "Although a rational trier of fact might believe [the employer's] 

explanation," the court must examine whether the decision is reasonable.  If the employer 

consciously selected a less-qualified candidate, or if the decision was "unsound," 

"idiosyncratic," or "questionable" in judgment, then underlying age discrimination is 

likely and summary judgment improper.  Wexler, 317 F.3d at 577. 

{¶ 50} Ample evidence demonstrates that Tennaro and Gustin's offered reasons are 

"not worthy of credence" and constitute questionable judgment.  Any one of the 

following inferences, alone, rebuts appellee's reasons for termination.  Together, these 

inferences strongly indicate pretext for underlying discrimination. 
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{¶ 51} First, while Gustin and Tennaro testified that they spoke with appellant 

repeatedly at monthly staff meetings about her weak performance in budgeting, appellant 

stated that she never received any negative feedback regarding budgeting at staff 

meetings.  Gustin admitted that at the time of appellant's termination, appellant was 

responsible for "staying within the budget that was set forth in terms of her 

programming," and that appellant was "very cost conscious."  Appellant also stated that 

she was not and had never been responsible for budgeting above and beyond the 

budgeting for programs under her supervision.  Gustin and Tennaro criticized Gerding 

because she "just never grasped" the more advanced budgeting for the entire camp.  This, 

however, was Gustin's responsibility.  After Gerding's termination, Cassi's (her 

replacement's) new job description included the same budgeting responsibility in 

Gerding's job description – demonstrating that appellee really didn't need someone in 

Gerding's position to fulfill this function.     

{¶ 52} Second, Gustin and Tennaro testified that Gerding's lack of computer skills 

hindered appellant's job performance and made her less efficient.  Tennaro stated that the 

lack of computer skills alone rendered Gerding unqualified for a "leadership position."  

However, Gerding advanced ample evidence demonstrating that computer skills were 

never required.  When she had to manage her budget, she would look at a computer-

generated document of the budget, make modifications, and then give it to an 

administrative assistant who would enter it in the computer for her.  She would handwrite 

all her reports and statistics and then the administrative assistance would enter them into 
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the computer.  Appellee never offered computer training, and while another employee 

offered to help Gerding learn, time constraints prevented this.  When a new skill is 

required of an employee, the failure to offer sufficient training and then discharging on 

that basis indicates pretext.  Meyer v. United Parcel Serv., Inc., 174 Ohio App.3d 339, 

2007-Ohio-7063, ¶ 65.  Every yearly performance review fails to mention a need to 

acquire computer skills, Gerding's written job description did not mention computer 

skills, and the advertisements for her replacement did not mention computer skills.  When 

Gustin and Tennaro discussed Cassi's qualifications for the position and their reasons for 

hiring him, they did not mention computer skills.  Yet the trial court – without 

scrutinizing appellee's assertions – pinned its decision on this selected nugget.  

{¶ 53} Third, Tennaro's affidavit is inconsistent with her prior deposition 

testimony.  "If an affidavit of a movant for summary judgment is inconsistent with the 

movant's former deposition testimony, summary judgment may not be granted in the 

movant's favor."  Byrd v. Smith, 110 Ohio St.3d 24, 2006-Ohio-3455, paragraph two of 

the syllabus.  While Tennaro's affidavit stated that appellant had "challenged 

relationships with volunteers and staff," and created a "hostile work environment" 

requiring "ongoing conflict mediation," Tennaro never mentioned the issue when 

discussing Gerding's termination in deposition; neither did Gustin.  While a similar 

criticism was voiced in Gerding's 1999 performance review, these issues were not raised 

in any of the subsequent seven years' performance reviews.  Tennaro did not mention 
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them in her version of the termination meeting; Gerding testified that these reasons were 

not given to her at the time of her termination.        

{¶ 54} Fourth, Tennaro and Gustin both focus on Gerding's "unwillingness" to 

assume the camp manager responsibilities in Gustin's absence.  That responsibility, 

however, was supposedly eliminated with Gerding's demotion over one year prior to her 

termination, because, as Tennaro asserted, Gerding wasn't performing that function.  No 

documentary evidence regarding the demotion appears in the record, Gerding's pay and 

title were unchanged, and Tennaro could not even remember telling Gerding that she was 

demoted.  Tennaro related what she told Gerding at termination:  "[W]e explained to her 

that * * * she was not fulfilling the responsibilities in the way that we needed her to, that 

we needed someone to be the assistant camp manager in [Gustin's] absence, and she was 

not willing to take on those responsibilities and we needed someone that could do that."  

After Gerding's discharge, Tennaro and Gustin re-structured Gerding's position to 

eliminate the camp manager functions and Cassi was not given those responsibilities.  

Inferentially, if what they required was a leader who could fulfill the camp manager 

responsibilities, the new position would have included that responsibility and they would 

have hired accordingly.  Tennaro's statement, then, that "we needed someone who could 

do that," is totally belied by her subsequent hiring decision.  An incongruity between an 

employer's explanation and subsequent hiring decision is probative of pretext.  See 

Wexler, 317 F.3d at 577.   
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{¶ 55} Fifth, Gerding, age 51, was replaced by a significantly younger person, 

Cassi, age 24 and 27 years younger than Gerding.  Where the age difference is 

"significant," it both establishes the fourth prong of the prima facie case and supports a 

finding of pretext.  Texas Dept. of Community Affairs v. Burdine (1981), 450 U.S. 248, 

256.  An age difference of six years or more is "significant," and a difference of ten years 

or more is "substantial."  See Grosjean v. First Energy Corp. (C.A.6, 2003), 349 F.3d 

332, 336-337, collecting cases.  

{¶ 56} Sixth, the majority notes that Gerding only referenced performance reviews 

through 2003, although she was not discharged until 2006.  Tennaro and Gustin had no 

explanation for why they failed to create performance reviews for Gerding from 2003 to 

2006; Gerding should not be punished her supervisors' failure to document.  Gerding 

received excellent performance reviews from February, 1998 until 2003 when her 

supervisors ceased documentation.  It should suffice to observe that Gerding performed 

well enough to not be terminated until January 2006.   

{¶ 57} Most significantly, the trial court and the majority labor under two 

inherently contradictory premises:  On one hand, the trial court found (and the majority 

does not address or alter this finding) that Gerding established her prima facie case, 

including the necessary prong that she was qualified for the position.  This equals an 

acknowledgement that age discrimination more likely than not motivated the discharge.  

Mauzy, 75 Ohio St.3d 578, paragraph one of the syllabus.  Then, they simultaneously 

conclude that appellee – based upon two supervisors' self-interested statements – 
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conclusively established that Gerding was not qualified for the position.  Either she was 

qualified or she wasn't.  When two courts independently reach contrary, mutually 

exclusive conclusions on this point, a quintessential "genuine issue of material fact" 

regarding pretext exists.    

{¶ 58} Again, direct evidence of discriminatory intent is unnecessary if a plaintiff 

advances issues of fact with circumstantial evidence.  "The factfinder is entitled to infer 

from any 'weaknesses, implausibilities, inconsistencies, incoherencies, or contradictions' 

in the employer's proffered reasons for its actions that the employer did not act pursuant 

to those reasons."  Chandler v. Dunn Hardware, Inc., 168 Ohio App.3d 496, 2006-Ohio-

4376, ¶ 30 (emphasis added), quoting Miller v. Eby Realty Group L.L.C. (C.A.10, 2005), 

396 F.3d 1105, 1112.  Viewing the evidence in a light favorable to Gerding, as Civ.R. 

56(C) requires, appellee's justifications are weakened, implausible, inconsistent, and 

indicative of pretext for underlying age discrimination.  The "conflicting proof and the 

inferences that can be drawn therefrom" mean that this case is not so "one-sided" that 

appellee should prevail as a matter of law.  Wexler, 317 F.3d at 578, citing Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 251-52.  

{¶ 59} For these reasons, I respectfully dissent.  

 
 
 

This decision is subject to further editing by the Supreme Court of  
Ohio's Reporter of Decisions. Parties interested in viewing the final reported  

version are advised to visit the Ohio Supreme Court's web site at: 
http://www.sconet.state.oh.us/rod/newpdf/?source=6. 

 


		reporters@sconet.state.oh.us
	2008-08-08T11:03:07-0400
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




