[Cite as Owens Corning v. Birmingham Fire Ins. Co. of Pennsylvania, 2005-Ohio-3042.]

IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT

LUCAS COUNTY

Owens Corning Court of Appeals No. L-05-1155

Appellee Trial Court No. CI1-2001-4929
V.
Birmingham Fire Insurance DECISION AND JUDGMENT ENTRY
Company of Pennsylvania, et al.

Appellants Decided: June 16, 2005

N

William M. Connelly, Steven R. Smith, Mitchell F. Dolin, Anna P. Engh, and
Rukesh A. Korde, for appellee.

Richard M. Kerger, Stephen D. Hartman, Scott M. Seaman, Julie L. Trester,
Randall J. Peters, Bruce Armstrong, David Morrison, and Steven G. Janik, for
appellants Affiliated FM Insurance Company, Birmingham Fire Ins. Co. Of
Pennsylvania, Granite State Insurance Company, Landmark Insurance Company,
Lexington Insurance Company, National Union Fire Ins. Co. Of Pittsburgh.

Stuart J. Goldberg, M. Charles Collins, Roderick T. Dunne, Suverna Patel, for
appellant Allianz Global Risks US Insurance Company f/k/a Allianz Insurance

Company and Allianz Underwriters Insurance Company f/k/a Allianz
Underwriters, Inc.

* *k k k%

{111} Plaintiff-appellee, Owens Corning, has filed a motion to dismiss the appeal
filed by defendant Affiliated FM Insurance Company on May 4, 2005, because it is

untimely. Affiliated's notice of appeal states it is appealing from "the Decision and



Judgment Entry filed by the Court March 29, 2005 and mailed on April 1, 2005."
Defendants, Allianz Global Risks US Insurance Company and Allianz Underwriters
Insurance Company, also appealed from that order, filing their notice of appeal on May
16, 2005. Appellants filed a memorandum in opposition to the motion to dismiss,
appellee filed a reply in support of its motion to dismiss, and appellants filed a surreply.
The motion is now decisional.

{2} The record in this case shows that the order from which appellants wish to
appeal was entered on the court's journal on March 29, 2005*. Two days later, on March
31, 2005, the clerk of courts noted on the appearance docket "copy of the judgment entry
sent by certified mail [to all parties]."”

{113} App.R. 4(A) states:

{14} "(A) Time for appeal. A party shall file the notice of appeal required by
App.R. 3 within thirty days of the later of entry of the judgment or order appealed or, in a
civil case, service of the notice of judgment and its entry if service is not made on the
party within the three day period in Rule 58(B) of the Ohio Rules of Civil Procedure.
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{16} "Definition of 'entry' or 'entered'. As used in this rule, ‘entry' or 'entered'
means when a judgment or order is entered under Civ.R. 58(A) or Crim.R. 32(C)."

{17} Civ.R. 58(A) states:

'There is some controversy concerning whether the trial court's final order from
which an appeal could be taken is its order journalized on September 3, 2004 or the
March 29, 2005 order. Appellants specifically state that they are not appealing from the
September 2004 order: "To be clear, the Appellants do not appeal from the September 2
(sic), 2004 order for the simple reason that there was nothing to appeal from." Thus, we
will not discuss that order.
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{118} "Preparation; entry; effect. Subject to the provisions of Rule 54(B), upon a
general verdict of a jury, upon a decision announced, or upon the determination of a
periodic payment plan, the court shall promptly cause the judgment to be prepared and,
the court having signed it, the clerk shall thereupon enter it upon the journal. A judgment
is effective only when entered by the clerk upon the journal.” (Emphasis added.)

{19} Civ.R. 58(B) states:

{110} "(B) Notice of filing. When the court signs a judgment, the court shall
endorse thereon a direction to the clerk to serve upon all parties not in default for failure
to appear notice of the judgment and its date of entry upon the journal. Within three days
of entering the judgment upon the journal, the clerk shall serve the parties in a manner
prescribed by Civ.R. 5(B) and note the service in the appearance docket. Upon serving
the notice and notation of the service in the appearance docket, the service is complete.
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{111} Thirty days from March 29, 2005 is April 28, 2005. Thus, the May 4 and
May 16 notices of appeal are both late.

{112} Appellants argue that their appeals are not late because the appearance
docket in this case has an entry on March 28, 2005 that Plaintiff's motion for sanctions is
denied and that service of that judgment was not perfected until April 4, 2005, beyond the
three

{1113} day time period in Civ.R. 58(B). Therefore, they conclude that the May 4,

2005 notice of appeal was timely filed on the 30th day after April 4, 2005. There are two



flaws in this reasoning; first, the court's journal is not the same as its appearance docket.
See R.C. 2303.12, which states,

{1114} "Books to be kept by clerk. The clerk of the court of common pleas shall
keep at least four books. They shall be called the appearance docket, trial docket and
printed duplicates of the trial docket for the use of the court and the officers thereof,
journal, and execution docket. * * * "

{1115} Itis clear that the order from which this appeal is taken was entered on the
journal on March 29, 2005. Further, it is clear from the court's docket that copies of the
March 29 judgment were mailed within three days on March 31, 2005. Appellants'
argument that since the judgment was served by certified mail, "the date of receipt and
not the three-day rule applies,” is not persuasive. Civ.R. 58(B) states, "[w]ithin three
days of entering the judgment upon the journal, the clerk shall serve the parties in a
manner prescribed by Civ.R. 5(B) and note the service in the appearance docket."

{1116} Civ.R. 5(B) states:

{1117} "Service: how made. * * * Service upon the attorney or party shall be
made by delivering a copy to the person to be served, transmitting it to the office of the
person to be served by facsimile transmission, mailing it to the last known address of the
person to be served or, if no address is known, leaving it with the clerk of the court. * * *
Service by mail is complete upon mailing. * * *" (Emphasis added.)

{1118} There is no indication in the rule that service by certified mail as opposed to
regular mail is not “complete upon mailing." Therefore, we find appellants' arguments

unpersuasive.



{1119} Accordingly, the court finds the motion to dismiss well-taken. The court
orders this appeal dismissed at appellants’ costs. All other pending motions are moot and
denied.

APPEAL DISMISSED.

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See, also, 6th Dist.Loc.App.R. 4, amended 1/1/98.

Peter M. Handwork, J.

JUDGE
Mark L. Pietrykowski, J.
Dennis M. Parish, J. JUDGE
CONCUR.

JUDGE

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/rod/newpdf/?source=6.
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