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Gwin, J.

{11} Plaintiff-appellant Timothy Whisler appeals the July 6, 2004 judgment of the
Richland County Court of Common Pleas, granting summary judgment in favor of
defendant-appellee Merrico, Inc. Appellant assigns one error:

{12} *“I. UPON DUE CONSIDERATION OF THE EVIDENCE PRESENTED AND
CONSTRUED MOST FAVORABLY FOR PLAINTIFF-APPELLANT, THE NON-MOVING
PARTY, THE TRIAL COURT ERRED IN FINDING AS A MATTER OF LAW THAT THERE
WAS AN ABSENCE OF A GENUINE ISSUE OF MATERIAL FACT ON THE ESSENTIAL
ELEMENTS OF A WORKPLACE INTENTIONAL TORT.”

I

{113} In April 1994, appellee Merrico, Inc. hired appellant Timothy Whisler as a die
setter and maintenance man. On February 8, 2001, appellant suffered an elbow high
amputation of his right arm in the course and scope of employment, when he reached into
a press to service a die, accidentally stepping on the foot pedal, causing the press to cycle.
Prior to reaching into the press, appellant did not turn off the power to the press, nor did he
insert a die safety block to prevent the press from cycling.

{4} Prior to the injury, appellant requested Merrico purchase a manual for the
operation of the press, but Merrico refused. Prior to Appellant’s accident, Merrico was cited
by OSHA as a result of an amputation injury to another employee while operating a
different machine. The citation was for “failure to establish a program consisting of an
energy control procedure and employee training to ensure that before any employee

performed any servicing or maintenance on a machine or equipment where the unexpected
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energizing, start up or release of stored energy could occur and cause injury, the machine
or equipment would be isolated, and rendered inoperative,” and inadequate guarding.

{15} Appellant’'s expert, James J. Zucchero, testified at his deposition, Merrico
knew of the dangerous process of failing to guard the point of operation on its mechanical
power presses, failing to establish a de-energization program when performing service on
its mechanical power presses, and failing to provide the appropriate training/supervision
regarding mechanical power press procedures, and it was substantially certain an
employee performing the operations appellant performed under the conditions present at
Merrico, Inc. would be seriously injured or killed.

{16} Appellantinitiated this action alleging employer intentional tort and retaliatory
discharge. On May 14, 2004, Merrico filed a Motion for Summary Judgment as to
appellant’s intentional tort claim. The trial court granted appellee’s motion for summary
judgment on July 6, 2004, but the order was not a final appealable order because of
appellant’s pending additional claim for retaliatory discharge. On July 23, 2004, appellant
voluntarily dismissed the remaining claim, at which time the trial court’'s July 6, 2004
Judgment Entry became final.

{7} Summary judgments are governed by Civ. R. 56. In State ex rel. Zimmerman
v. Tompkins, 75 Ohio St.3d 447, 448, 1996- Ohio-211, the Ohio Supreme Court explained:

{118} "Civ.R.56(C) provides that before summary judgment may be granted, it must
be determined that (1) no genuine issue as to any material fact remains to be litigated, (2)
the moving party is entitled to judgment as a matter of law, and (3) it appears from the
evidence that reasonable minds can come to but one conclusion, and viewing such

evidence most strongly in favor of the nonmoving party, that conclusion is adverse to the
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party against whom the motion for summary judgment is made. State ex. rel. Parsons v.
Fleming (1994), 68 Ohio St.3d 509, 511, 628 N.E.2d 1377, 1379, citing Temple v. Wean
United, Inc. (1977), 50 Ohio St.2d 317, 327, 4 O.03d 466, 472, 364 N.E.2d 267, 274."

{19} The trial court must not enter summary judgment if it appears a material fact
is genuinely disputed, nor if, construing the allegations most favorably toward the non-
movant, reasonable minds could draw differing conclusions from the undisputed facts.
Hounshell v. American States Insurance Co., (1981), 67 Ohio St.2d 427.The trial court must
not resolve ambiguities in the evidence, Inland Refuse Transfer Co. v. Browning-Ferris
Industries, Inc.,(1987) 30 Ohio St.3d 321.

{110} As an appellate court reviewing summary judgment motions, we stand in the
shoes of the trial court and review summary judgments on the same standard and evidence
as the trial court. Smiddy v. The Wedding Party, Inc. (1987), 30 Ohio St.3d 35.

{111} Appellant’s expert testified the appropriate manner to address the hazards
relative to the press was to perform a hazard analysis. He further testified appellant was
incapable of conducting the analysis, and Merrico had an obligation to assure its
completion. He opined at deposition and by affidavit Merrico knew with substantial
certainty its employees would be harmed because of its failure to comply with known safety
requirements relative to the operation and maintenance of mechanical power presses.

{1112} Appellant testified his immediate supervisor, Ralph Meckling, directly and
expressly instructed him on how to install and connect power to the mechanical press at
issue. The expert opined appellant was not properly supervised because the shop manager

was observing appellant at the time of the accident but did not intervene. Appellant
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testified she was just stepping up to the other side of the machine when he was injured,
and had blood spattered on her.

{113} Any analysis of the employer’s intent must turn not only on the hazards of the
machine but also the skills of the employee. If an employer sent a new hiree with no
experience or training to operate the machine, it would clearly be an intentional tort. It is
less clear if the operator had previous training or experience. Here, appellant had worked
in the industry for 16 years, nearly 7 of those years with Merrico. Appellant had been one of
the persons sent to select the press and had set it up. Appellant had attached the foot
pedal that he accidentally tripped to start the machine. The foot pedal was not affixed to
the floor, but it did have a cover so the operator had to put his or her foot inside to trigger
the press. The record shows appellant was no novice, and even though he was not an
engineer, he had been trained and knew the basic safety procedures. Appellant was
trusted by management to make repairs and decisions regarding the machinery. Appellant
has access to the floor supervisor and an administrator.

{114} In his deposition appellant repeatedly stated he knew a person should not
put a hand into a press if it was turned on, and testified he performed regular maintenance
on the presses, turning them off first. Appellant was asked if there was a shop rule the
operators of the machines should turn off the machines if they left the machine, and
appellant responded, “Preferably, yes.” (Depo. At 63) Appellant stated he did not know if
the supervisor had made all the operators aware of this rule, however, Id. When there was
a problem appellant would see that they shut off the machine before he did anything to it,

(Depo. at 107).
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{1115} Appellant deposed on the day of the accident the operator of the press asked
him to look at it because it was malfunctioning. Appellant testified when he walked up to
the machine he assumed it was probably turned off because the guard was moved out of
the way. (Depo. at 102). The operators of the machine kept the guard in place when they
operated the machine, (Depo. at 84). Appellant did not double-check to make sure it was
off because he assumed it had been shut off when the operator walked away, (Depo. at
104).

{1116} The employer could not know on this occasion both appellant and the
operator of the press would neglect basic safety rules. Appellant’s expert testified at length
about the defects of the press, but could not state any of the defects were the proximate
cause of appellant’s injury. The proximate cause of the injury was appellant’s failing to
ensure the machine was deactivated, and then accidentally triggering the machine to cycle
when his hand was in it. The record does not demonstrate lack of training was at fault,
because appellant conceded he had been trained to turn off the machine before working on
it. Nor does it appear the machine malfunctioned in any way because of failure to maintain
it. Unfortunately, on this occasion, the machine worked properly. In other words, the
employer here was probably remiss in its operation of the shop, but none of the defects or
irregularities proximately caused this injury.

{1117} The Supreme Court has instructed us an employer’s actions may be reckless
or even wanton, yet not rise to the level of an intentional tort. We find the employer’s
actions do not constitute an intentional tort.

{118} The assignment of error is overruled.
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{119} For the foregoing reasons, the judgment of the Court of Common Pleas of
Richland County is affirmed.
By: Gwin, J.
Boggins, P.J. concurs,

Hoffman,J. dissents

JUDGES
WSG:clw 0629
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Hoffman, P.J., dissenting

{1120} I respectfully dissent from the majority’s analysis and conclusion.

{21} Ohio law bars the application of assumption of risk or contributory negligence
as a defense to an intentional tort claim. Cremeans v. Willmar Henderson Mfg. Co., a Div.
of Waycrosse, Inc. (1991), 57 Ohio St.3d 145 (holding an employee does not voluntarily or
unreasonably assume the risk of injury which occurs in the course of his or her employment
when that risk must be encountered in the normal performance of his or her required job
duties and responsibilities). Furthermore, an apportionment of the relative degrees of fault
between plaintiff and defendant generally requires questions concerning implied
assumption of risk be determined by the jury, particularly when there is conflicting evidence
as to plaintiff's contributory negligence. Accordingly, | disagree with the majority’s analysis
and conclusion.

{122} The controlling test on employer intentional tort is set forth in Fyffe v. Jeno's,
Inc. (1991), 59 Ohio St.3d 115, 570 N.E.2d 1108, paragraph one of the syllabus:

"Within the purview of Section 8(A) of the Restatement of the Law 2d, Torts, and
Section 8 of Prosser & Keeton on Torts (5 Ed.1984), in order to establish 'intent' for the
purpose of proving the existence of an intentional tort committed by an employer against
his employee, the following must be demonstrated: (1) knowledge by the employer of the
existence of a dangerous process, procedure, instrumentality or condition within its
business operation; (2) knowledge by the employer that if the employee is subjected by his
employment to such dangerous process, procedure, instrumentality or condition, then harm
to the employee will be a substantial certainty; and (3) that the employer, under such

circumstances, and with such knowledge, did act to require the employee to continue to
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perform the dangerous task. (Van Fossen v. Babcock & Wilcox Co. [1988], 36 Ohio St.3d
100, 522 N.E.2d 489, paragraph five of the syllabus, modified as set forth above and
explained.)"

{1123} Based upon the rule the facts must be construed in favor of the non-moving
party, the following facts are accepted as true, and | would leave for the trial court a
determination as to the credibility of the evidence:

{124} Three months prior to appellant’s hiring, Merrico, Inc. was cited by OSHA for
failing to implement any safety program relative to its mechanical power presses, failing to
provide training to its employees, and failing to install proper guarding. The safety violation
citation resulted from an amputation injury caused by a mechanical power press. Merrico
declined purchasing a manual for the mechanical power press.

{125} Appellant’s expert testified the appropriate manner to address the hazards
relative to the press was to perform a hazard analysis. He further testified appellant was
incapable of conducting the analysis, and Merrico had an obligation to assure its
completion. He opined at deposition and by affidavit Merrico knew with substantial
certainty its employees would be harmed due to its failure to comply with known safety
requirements relative to the operation and maintenance of mechanical power presses.

{1126} Appellant testified his immediate supervisor, Ralph Meckling, directly and
expressly instructed him on how to install and connect power to the mechanical press at
issue.

{127} Viewing the evidence in alight most favorable to the appellant, upon review of
the above, there remains a genuine issue of material fact and reasonable minds could

reach differing conclusions with regard to the appellant’s claim of intentional tort.
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{1128} With regard to the three prongs set forth in Fyffe: While | agree with appellee
an OSHA violation does not in and of itself establish the employer knew injury to the
employee was substantially certain, reasonable minds could reach differing conclusions
regarding whether the prior amputation injury caused by the mechanical press evidences
appellee’s knowledge of the dangerous process and/or procedure complained of by
appellant. The prior safety violation is a relevant consideration as to whether appellant
knew of the dangerous process or procedure.

{1129} [ further find an employer’s failure to comply with safety regulations a relevant
consideration in determining the employer’s knowledge of substantial certainty of injury. In
determining whether an employer possessed knowledge a dangerous procedure would be
substantially certain to cause injury, the focus is not how many prior accidents occurred, but
rather on the employer's knowledge of the degree of risk involved. See, Logan v.
Birmingham Steel Corp. 2003-Ohio-5065, citing Taulbee v. Adience, Inc. BMI Div. (1997),
120 Ohio App.3d 11, 21. Inthe case sub judice a genuine issue of material fact remains as
to the substantial certainty of harm in light of the prior amputation injury resulting in the
safety violation citation. Based upon the above, there remains a genuine issue remains for
the jury’s determination as to whether Merrico knew with substantial certainty appellant
would sustain an injury.

{130} Under the third prong of Fyffe, the employer does not have to expressly order
the employee to engage in the dangerous task, but rather, in order to overcome summary
judgment, it is sufficient for the employee to present evidence raising an inference the
employer, through its actions and policies required the employee to engage in the

dangerous task. Gibson v. Drainage Prods. Inc. (2002), 95 Ohio St.3d 171. In the case
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sub judice, appellant himself testified his immediate supervisor directly and expressly
instructed him on how to install and connect power to the mechanical press. Accordingly,
for purposes of summary judgment, a genuine issue remains as to whether Merrico
required appellant to perform the dangerous task.

{1131} Upon review of the facts set forth above, genuine issues remain and
reasonable minds could reach differing conclusions as to appellant’s intentional tort claim;
therefore, | find the trial court erred in granting summary judgment in favor of appellee
Merrico, Inc., we reverse the July 6, 2004 Judgment Entry of the Richland County Court of

Common Pleas, and remand the matter to the trial court for proceedings.

JUDGE WILLIAM B. HOFFMAN
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IN THE COURT OF APPEALS FOR RICHLAND COUNTY, OHIO
FIFTH APPELLATE DISTRICT
TIMOTHY WHISLER, ET AL.
Plaintiff-Appellants
-VS- JUDGMENT ENTRY
MERRICO, INC.

Defendant-Appellee : Case No. 2004CA70

For the reasons stated in our accompanying Memorandum-Opinion, the July 6, 2004
Judgment Entry of the Richland County Court of Common Pleas is affirmed. Costs to

appellant.

JUDGES
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