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Gwin, P.J.

{11} Plaintiff-appellant Michael Fuller appeals a judgment of the Court of
Common Pleas of Richland County, Ohio, which dismissed his complaint for declaratory
judgment in which he sought to have R.C. 2929.41 interpreted and applied to his
sentence. Appellant assigns three errors to the trial court:

{12} “l. BY TREATING APPELLEE'S MOTION TO DISMISS AS A
RESPONSIVE PLEADING WHEN THE DEFENSE OF RES JUDICATA WAS
IMPROPERLY RAISED IN A CIV. R. 12 (B)(6) MOTION, THE TRIAL COURT
COMMITTED PREJUDICIAL ERROR BY ALSO FAILING TO EXCLUDE MATTERS
OUTSIDE THE PLEADINGS PRIOR TO THE CONSIDERING THE MOTION TO
DISMISS, THEREBY VIOLATING APPELLANT’S DUE PROCESS RIGHTS.

{13} “ll. THE TRIAL COURT COMMITTED PREJUDICIAL REVERSIBLE
ERROR WHEN DISPOSING OF THE CASE WITH PREJUDICE AND RELYING UPON
THE DOCTRINE OF RES JUDICATA, ARTICLE I, SECTION 16 OF THE OHIO
CONSTITUTION AND THE 14™ AMENDMENT OF THE FEDERAL CONSTITUTION.

{14} “lll. APPELLANT WAS DENIED SUBSTANTIVE AND PROCEDURAL
DUE PROCESS BY BEING DENIED HIS DAY IN COURT WHEN THE TRIAL COURT
REFUSED TO DECLARE HIS RIGHTS WHEN A JUSTICIABLE CONTROVERSY
EXISTS AND APPELLANT MET STATUTORY AND JURISDICTIONAL
REQUIREMENTS FOR A DECLARATORY JUDGMENT TO BE RENDERED, ARTICLE
|, SECTION 16 OF THE OHIO CONSTITUTION, 1°" AND 14™ AMENDMENTS OF

THE FEDERAL CONSTITUTION AND R.C. 2721.01, ET SEQ.”
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{15} The record indicates appellant was convicted in 1992, and sentenced in
two separate cases to an indefinite aggregate sentence of fifteen to fifty years on
various convictions, as well as various definite terms. Appellant alleges he had his first
parole hearing in February, 2000, and his next one is scheduled for 2010, which will be
eighteen years after he began serving his sentence. Appellant argues this puts him
past the fifteen year minimum sentence.

{16} The trial court dismissed appellant’s complaint, finding it was barred by res
judicata. It appears appellant unsuccessfully raised these issues in State v. Fuller
(September 17, 2001), Cuyahoga Common Pleas No. 277973.

[, 11, &Il

{17} Appellant's assignments of error all argue the trial court was incorrect in
disposing of the case on a motion to dismiss.

{118} Appellant is correct. A motion to dismiss for failure to state a claim upon
which relief can be granted is procedural and tests the sufficiency of the complaint,
State ex rel. Hanson v. Guernsey County Board of Commissioners (1992), 65 Ohio St.
3d 545, 605 N.E. 2d 378. Civ. R. 8(C) designates res judicata as an affirmative
defense, and Civ. R. 12 (B) does not list res judicata among the defenses that may be
raised by that motion, see State ex rel Freeman v. Morris (1991), 62 Ohio St. 3d 107,
579 N.E. 2d 702, citations deleted.

{19} To dismiss a complaint for failure to state a claim upon which relief may be
granted pursuant to Civ. R. 12, it must be shown beyond doubt the plaintiff can prove no
set of facts in support of his claim which would entitled him to relief, York v. Ohio State

Highway Patrol (1991), 60 Ohio St. 3d 143, 573 N.E. 2d 1063. In applying this standard,
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the trial court must assume all factual allegations are true, and draw all reasonable
inferences in favor of the non-moving party. Appellate review of a dismissal is de novo,
Hunt v. Marksman Products Division of S/R Industries, Inc. (1995), 101 Ohio App. 3d
760, 656 N.E. 2d 726.

{1110} Thus, this court must review the complaint and determine whether, within
the four corners of this document, appellant has stated a claim for relief which could be
granted.

{1111} Appellant’'s complaint outlines the nature of the controversy: “(A) Plaintiff
contends the Department of Rehabilitation and Corrections is without authority to
determine independently that plaintiff should serve more than the statute’s 15 year limit
set forth in R.C. 2929.41 section (E)(3). (B) Defendant contends that it can exceed the
sentencing authority that the General Assembly granted.” Complaint, p.3.

{112} In Herrick v. Kosydar (1975), 44 Ohio St. 2d 128, 339, N.E. 2d 626, the
Ohio Supreme Court set forth the elements of a declaratory judgment action: (1) The
plaintiff must show a real controversy exists between the parties; (2) The controversy is
justiciable in nature; and (3) The speedy relief afforded by a declaratory action is
necessary to preserve whatever rights might be lost.

{1113} Appellant’s allegation is R.C. 2929.41 as it existed when he was sentenced
required consecutive terms of imprisonment shall not exceed an aggregate minimum
term of 15 years when consecutive terms are imposed for felonies other than
aggravated murder or murder. Appellant was not convicted of aggravated murder or

murder.
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{1114} Appellant argues the Adult Parole Authority is without authority to
determine independently that he should serve more than the minimum sentence.
Appellant alleges he appeared before the parole board on February 24, 2000. The
parole board found appellant was not eligible for parole at that time and set the next
hearing for a date in 2010. Appellant asserts this is tantamount to being sentenced to
ten more years in prison. We do not agree.

{115} R.C. 2929.41 set limits on the minimum sentence. It did not limit or reduce
appellant's maximum indefinite sentence. In CR276787 the trial court sentenced
appellant to three concurrent terms of ten to twenty-five years, three to fifteen years and
two years definite. In CR277973, the court sentenced appellant to concurrent terms of
ten to twenty-five years on count one, eight to fifteen years on count two, 30 days on
count three, and six months on count four. The sentences in CR276787 are to be
served consecutively to the sentences imposed in CR277973. Appellant’'s argument the
parole board illegally extended his sentence when it denied him a parole hearing after
he has served fifteen years is not supported by the record and has no basis in law.

{116} We have reviewed the complaint de novo, and we find appellant’s
complaint does not establish the elements necessary to obtain a declaratory judgment.
For this reason, dismissal for failure to state a claim was proper.

{117} Each of appellant’s assignments of error is overruled.
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{1118} For the foregoing reasons, the judgment of the Court of Common Pleas of

Richland County, Ohio, is affirmed.

By Gwin, P.J.,
Wise, J., and

Edwards, J., concur

JUDGES

WSG:clw 0506
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IN THE COURT OF APPEALS FOR RICHLAND COUNTY, OHIO

FIFTH APPELLATE DISTRICT

MICHAEL FULLER

Plaintiff-Appellee

-VS- : JUDGMENT ENTRY

GARY CROFT

Defendant-Appellant : CASE NO. 2004-CA-105

For the reasons stated in our accompanying Memorandum-Opinion, the
judgment of the Court of Common Pleas of Richland County, Ohio, is affirmed. Costs to

appellant.

JUDGES
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