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Wise, J.

{11} Appellant Anthony E. Roberson appeals the decision of the Court of
Common Pleas, Stark County, which denied his post-sentence motion to withdraw a
guilty plea. The relevant facts leading to this appeal are as follows.

{12} On November 15, 1991, the Stark County Grand Jury indicted appellant
on one count of drug abuse in violation of R.C. 2925.11(A), and one count of driving
while under suspension in violation of R.C. 4507.02.

{113} Appellant initially pled not guilty. However, on August 13, 1992, appellant,
accompanied by counsel, pled guilty as charged. By judgment entry dated August 22,
1992, the trial court sentenced appellant to a determinate term of six months on each
count to be served concurrently. Appellant filed no direct appeal of his conviction and
sentence.

{4} On February 26, 1993, appellant filed a pro se motion to withdraw his
guilty pleas, pursuant to Crim.R. 32.1. A hearing was held on April 14, 1993. By
judgment entry dated April 22, 1993, said motion was denied. Appellant filed no appeal
from this ruling at the time.

{5} On April 29, 1994, appellant filed another pro se motion to withdraw his
guilty pleas. By judgment entry dated June 2, 1994, the trial court denied said motion.
Appellant filed no appeal from this ruling. Then, on July 11, 1994, appellant filed a pro
se petition to vacate judgment, in the form of a post-conviction petition for relief
pursuant to R.C. 2953.21. By judgment entries dated October 27, 1994 and November

28, 1994, respectively, said petition was denied.



{16} On February 10, 1995, appellant filed a pro se petition to vacate or set
aside sentence. However, by judgment entry dated June 30, 1995, the trial court denied
appellant's motion to defer hearing and request for extension, and denied appellant's
petition to vacate or set aside sentence. Appellant appealed said decision; this Court
affirmed the trial court in State v. Roberson (January 22, 1996), Stark App. No.
95CA0238, unreported. Appellant thereafter attempted, unsuccessfully, to obtain leave
for a delayed appeal, once in 1996 and once in 1997, from the underlying August 22,
1992 judgment entry of conviction and sentence.

{17} On September 24, 1997 appellant filed another motion for leave to file a
delayed appeal, this time in regard to the trial court's judgment entry of April 22, 1993,
which had denied his post-sentence Crim.R. 32.1 motion to withdraw his guilty plea. On
November 7, 1997, this Court allowed the delayed appeal to proceed and ordered the
appointment of counsel. After the passage of several months without the filing of an
appellant's brief, this Court dismissed the appeal for want of prosecution. However,
upon appellant's pro se motion filed pursuant to App.R. 26(B), this Court reopened the
appeal on August 3, 1998, and new appellate counsel was appointed. On June 14,
1999, this Court issued its opinion and judgment entry, affirming the trial court's 1993
decision to deny appellant’s motion to withdraw his guilty plea. See State v. Roberson
(June 14, 1999), Stark App. No. 1997CA00343.

{118} On June 3, 2003, appellant filed a “Motion for a New Withdrawal of Guilty
Plea Hearing.” Appellant therein essentially argued that the 1993 hearing on his motion
to withdraw guilty plea was handled by the same attorney as had assisted him during

plea negotiations, and that appellant had, at that time, already alleged that said attorney



was incompetent. See Appellant’'s Motion, June 3, 2003, at 1. Nonetheless, on June
10, 2003, the trial court issued a judgment entry denying appellant’s aforementioned
motion. Appellant timely appealed and herein raises the following three Assignments of
Error:

{19} “I. THE TRIAL COURT ERRED IN DENYING DEFENDANT'S MOTION
FOR A NEW WITHDRAW OF GUILTY PLEA HEARING, PURSUANT TO CRIMINAL
RULE 32.1, OF THE OHIO REVISED CODE [] TO CORRECT A ‘MANIFEST
INJUSTICE’ THAT WAS DIRECTLY CAUSED BY THE VIOLATION OF DEFENDANT'S
DUE PROCESS RIGHTS GUARANTEED BY THE SIXTH AMENDMENT TO THE
UNITED STATES CONSTITUTION, WHEN THE COURT APPOINTED DEFENDANT
WITH THE SAME ATTORNEY WHOM DEFENDANT ALLEGED TO BE
INCOMPETENT DURING THE HEARING ON DEFENDANT'S MOTION TO
WITHDRAW HIS GUILTY PLEA.

{1110} “Il. THE TRIAL COURT COMMITTED ERROR BY DISMISSING
APPELLANT'S MOTION FOR A NEW WITHDRAW OF GUILTY PLEA HEARING
WITHOUT HOLDING AN EVIDENTIARY HEARING TO DETERMINE WHETHER
DEFENSE COUNSEL HAD AN ACTUAL CONFLCIT [SIC] OF INTEREST IN
REPRESENTING APPELLANT DURING THE ORIGINAL HEARING ON HIS MOTION
TO WITHDRAW GUILTY PLEA.

{111} “lll. THE TRIAL COURT VIOLATED APPELLANT’S SIXTH AMENDMENT
RIGHT TO COUNSEL BY CONDUCTING A HEARING ON THE MOTION TO
WITHDRAW WITH COUNSEL BURDENED BY A CONFLICT OF INTEREST.



{112} In his First and Third Assignments of Error, appellant argues the trial court
erred in conducting the April 14,1993 hearing on his motion to withdraw guilty plea by
failing to appoint new counsel.

{1113} Crim.R. 32.1 reads as follows: “A motion to withdraw a plea of guilty or no
contest may be made only before sentence is imposed; but to correct manifest injustice
the court after sentence may set aside the judgment of conviction and permit the
defendant to withdraw his or her plea.” In the case sub judice, appellant essentially
sought, via his motion of June 3, 2003, to utilize Crim.R. 32.1 to obtain a “new
withdrawal of guilty plea hearing.” However, appellant attempted to accomplish this in
said motion by challenging the April 14, 1993 motion hearing, which was held pursuant
to one of his earlier Crim.R. 32.1 motions, rather than challenging the original guilty plea
hearing itself. We find no merit in this procedural tactic.

{114} Moreover, as we noted previously, in State v. Roberson (June 14, 1999),
Stark App. No. 1997CA00343, this Court heard a delayed appeal based on appellant’s
claim that the trial court failed to provide an adequate evidentiary Crim.R. 32.1 motion
hearing on April 14, 1993. “Under the doctrine of res judicata, a final judgment of
conviction bars the convicted defendant from raising or litigating in any proceeding,
except an appeal from that judgment, any defense or any claimed lack of due process
that was raised or could have been raised ... on an appeal from that judgment.” State v.
Perry (1967), 10 Ohio St.2d 175, 180. We herein additionally hold the doctrine of res
judicata bars appellant from now raising the issue that new trial counsel should have

been provided for his 1993 motion to withdraw guilty plea.



{115} Accordingly, appellant's First and Third Assignments of Error are
overruled.

Il.

{116} In his Second Assignment of Error, appellant contends the trial court erred
in denying him a hearing on his motion for a new withdrawal of guilty plea. We
disagree.

{117} In the case sub judice, based on our previous conclusion that the doctrine
of res judicata prohibits appellant from raising claims that could have raised in his earlier
Crim.R. 32.1 proceedings, we find the trial court was not required to hold an evidentiary
hearing. Accord State v. Vincent, Ross App. No. 03CA2713, 2003-Ohio-3998.

{1118} Appellant’s Second Assignment of Error is therefore overruled.

{119} For the reasons stated in the foregoing opinion, the judgment of the Court

of Common Pleas, Stark County, Ohio, is affirmed.

By: Wise, J.
Hoffman, P. J., and

Farmer, J., concur.
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