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Farmer, P.J.

{1} On October 25, 2000, the Perry County Grand Jury indicted appellant,
Maxwell Muff, on one count of rape in violation of R.C. 2907.02. Said charge arose
from an incident involving appellant's stepdaughter, Melody Bowersock.

{12} A jury trial commenced on May 23, 2001. The jury found appellant guilty
as charged. By judgment entry filed July 16, 2001, the trial court sentenced appellant to
nine years in prison.

{113} Appellant appealed his conviction, and this court affirmed. State v. Muff
(April 19, 2002), Perry App. No. 01-CA-13.

{114} On September 25, 2001, appellant filed a petition for postconviction relief.
By judgment entry filed October 5, 2001, the trial court denied the petition.

{15} On July 25, 2003, appellant filed a second petition for postconviction relief.
By judgment entry filed August 6, 2003, the trial court again denied the petition.

{16} Appellant filed an appeal and this matter is now before this court for
consideration. Assignments of error are as follows:

I

{7} "THE PROSECUTION PRIOR TO AND DURING TRIAL VIOLATED
DEFENDANT'S FIFTH AND FOURTEENTH AMENDMENTS BY THE KNOWLEDGE
OF THE EXISTENCE OF THE WRITTEN POLICE REPORT, AND FAILED TO
PROVIDE A COPY, DESPITE THE COUNSEL'S REQUEST FOR PRODUCTION OF
ANYTHING WHICH WAS EXCULPATORY IN NATURE, AND THE MISCONDUCT
INVOLVED AMOUNTS TO A DENIAL OF DUE PROCESS WITHIN THE RULE OF

BRADY."
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[l

{18} "DEFENDANT ASSERTS THAT THE TRIAL COURT ERRED IN
ALLOWING MELODY TO TESTIFY, STATING SHE WAS INCOMPETENT AS A
WITNESS UNDER EVIDENCE RULE 601(A)."

1

{19} "DEFENDANT WAS DEPRIVED HIS MOST BASIC DUE PROCESS AND
COMPULSORY RIGHTS VIA THE TRIAL COURT'S FAILURE TO PROVIDE HIM AN
EVIDENTIARY HEARING, WHEREAS HE COULD PROFFER HIS INNOCENCE."

[, 1, 11

{1110} In his assignments of error, appellant claims the trial court erred in
denying his petition for postconviction relief and erred in denying him an evidentiary
hearing. We disagree.

{11} R.C. 2953.21 governs petitions for postconviction relief. Subsection (A)(2)
states the following:

{112} "Except as otherwise provided in section 2953.23 of the Revised Code, a
petition under division (A)(1) of this section shall be filed no later than one hundred
eighty days after the date on which the trial transcript is filed in the court of appeals in
the direct appeal of the judgment of conviction or adjudication or, if the direct appeal
involves a sentence of death, the date on which the trial transcript is filed in the
supreme court. If no appeal is taken, except as otherwise provided in section 2953.23
of the Revised Code, the petition shall be filed no later than one hundred eighty days
after the expiration of the time for filing the appeal.”

{113} Subsection (C) states the following:
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{114} "The court shall consider a petition that is timely filed under division (A)(2)
of this section even if a direct appeal of the judgment is pending. Before granting a
hearing on a petition filed under division (A) of this section, the court shall determine
whether there are substantive grounds for relief. In making such a determination, the
court shall consider, in addition to the petition, the supporting affidavits, and the
documentary evidence, all the files and records pertaining to the proceedings against
the petitioner, including, but not limited to, the indictment, the court's journal entries, the
journalized records of the clerk of the court, and the court reporter's transcript.***"

{115} Although the trial court's decision does not explicitly recite the reason(s)
for the denial of the petition, it is clear from an examination of the docket that the reason
was jurisdictional.

{116} Appellant first filed a petition for postconviction relief on September 25,
2001. This petition was denied on October 5, 2001. Appellant filed a second petition on
July 25, 2003 which was time-barred by statute. The second petition did not set forth
any justifiable reason(s) as to why the jurisdictional mandates should not apply.

{117} Upon review, we find the trial court did not err in denying appellant's
petition for postconviction relief.

{118} Assignments of Error I, Il and Il are denied.
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{1119} The judgment of the Court of Common Pleas of Perry County, Ohio is
hereby affirmed.
By Farmer, P.J.
Wise, J. and

Edwards, J. concur.

JUDGES

SGF/db 1018
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IN THE COURT OF APPEALS FOR PERRY COUNTY, OHIO

FIFTH APPELLATE DISTRICT

STATE OF OHIO

Plaintiff-Appellee
VS. JUDGMENT ENTRY
MAXWELL MUFF

Defendant-Appellant CASE NO. 03CA15

For the reasons stated in the Memorandum-Opinion on file, the judgment of the

Court of Common Pleas of Perry County, Ohio is affirmed.

JUDGES
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