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{11} Defendants-appellants Ardelphia and Ronald Moton appeal from the
December 29, 2003, Judgment Entry of the Richland County Court of Common Pleas
overruling their Motion for Stay of Execution of Sale.

STATEMENT OF THE FACTS AND CASE

{2} On December 13, 2001, appellee Bank One, National Association, as
Trustee, filed a complaint against appellants. The First Count stated a cause of action
for breach of a promissory note that was executed and delivered by appellants. The
Second Count of the complaint stated a cause of action for foreclosure of the mortgage
that was signed and delivered by appellants as security for the obligation evidenced by
the note.

{113} Appellants filed an answer to the complaint on March 1, 2002.

{14} Thereafter, on May 21, 2002, appellee filed a Motion for Summary
Judgment. Pursuant to a Judgment Entry filed on October 17, 2002, the trial court
granted such motion and judgment was rendered in appellee’s favor in the amount of
$56,637.67 plus interest at the rate of 12.25% from August 1, 2001. An alias Order of
Sale was issued on September 8, 2003. A Notice of Sheriff's Sale was issued on
October 31, 2003, and the Sheriff's Sale was held on November 7, 2003.

{15} On November 25, 2003, appellants filed a Motion for Stay of Execution of
Sale. Appellants, in their motion, alleged as follows:

{16} “Now comes the defendant to show good cause why the court should
grant a stay of execution of sale because on the 5™ of November of 2003, Ronald E.
Moton Sr. was told by the sheriff deputy or the person in charge of the sheriff's real

estate sales that Ronald Moton could not bid on the house located at 293 Second
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Avenue, Mansfield, Ohio permanent parcel #027-04-018-17-000. The sale took place
on November 7™, 2003. The auction took place at the sheriff's department at the old
People’s Hospital Building. The auctioneer was Deputy Kelly West. Kelly West is the
person who told Ronald Moton he could not bid on this property.”

{7} As memorialized in a Judgment Entry filed on December 29, 2003, the
trial court overruled such motion, stating, in relevant part, as follows:

{18} “The Court has been advised by Kathy West' of the Richland County
Sheriff's Department that defendant Ronald Moton was present at the date of the sale;
that someone was present with him and bid on the property; that the individual with
defendant Ronald Moton bid up until the price reached $31,000.00; that the plaintiff
bank jumped the bid to $40,000.00; and that the plaintiff was the successful bidder for
the property.”

{19} It is from the trial court's December 29, 2003, Judgment Entry that
appellants now appeal, raising the following assignments of error:

{110} “THE AUCTIONEER AT THE RICHLAND COUNTY SHERIFF'S
DEPARTMENT KATHY WEST WAS IN ERROR IN TELLING THE APPELLEE HE
COULD NOT BID ON HIS PROPERTY AND FOR GIVING THE JUDGE FALSE
INFORMATION THAT DID NOT HAVE ANY VALIDITY TO HER STATEMENT. AND
THE TRIAL COURT JUDGE ACCEPTED HER ASSUMPTIONS OVER FACTS.

{111} “THE PERSON OR PERSONS THAT KATHY WEST SAYS THAT WAS
RELATED TO THE APPELLEE, WHO SHE STATES BIDDED ON THE PROPERY

HAS NO TRUE VALIDITY TO IT. AND THE TRIAL COURT JUDGE WAS IN ERROR

! Kathy West and Kelly West are the same person.
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BECAUSE HE DID NOT TRY TO FIND THE TRUTH, HE WAS UNDER ASSUMPTION
THE SAME AS KATHY WEST WAS.” 2
[, 1

{1112} Appellants, in their two assignments of error, argue that the trial court
erred in denying their Motion for Stay of Execution of Sale. Appellants specifically argue
that the trial court should have granted such motion since appellants were not permitted
to bid on their own property at the foreclosure sale on November 7, 2003.

{113} As is stated above, appellants, on November 25, 2003, filed a Motion for
Stay of Execution of Sale, arguing that the Sheriff’'s sale of November 7, 2003, should
be stayed because appellant Ronald Moton was advised by the Sheriff’'s Office that he
could not bid on the property at such sale. However, appellants did not attach any type
of affidavit to their motion in support of their allegation. Furthermore, while appellants
indicate in their motion that they were so advised on November 5, 2003, they do not
allege in their motion that they actually appeared at the November 7, 2003, sale and
were prohibited from bidding.

{114} Based on the foregoing, we find that the trial court did not err in denying

appellants’ Motion for Stay of Execution of Sale.

2 Appellants, in their reply brief, filed additional assignments of error. These assignments of
error need not be considered by this Court, as they were improperly raised by way of reply brief.
See Brouse v. Old Phoenix Natl. Bank of Medina (1985), 25 Ohio App.3d 9, 10, fn. 1, 495
N.E.2d 42.
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{1115} Appellants’ two assignments of error are, therefore, overruled.

{116} Accordingly, the judgment of the Richland County Court of Common Pleas
is affirmed.
By: Edwards, J.
Wise, P.J. and

Boggins, J. concur

JUDGES
JAE/1029
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IN THE COURT OF APPEALS FOR RICHLAND COUNTY, OHIO

FIFTH APPELLATE DISTRICT

BANK ONE, NATIONAL ASSOCIATION,
AS TRUSTEE

Plaintiff-Appellee

-VS- ) JUDGMENT ENTRY

ARDELPHIA and RONALD MOTON
Defendants-Appellants : CASE NO. 04CA8
For the reasons stated in our accompanying Memorandum-Opinion on file, the

judgment of the Richland County Court of Common Pleas is affirmed. Costs assessed

to appellants.

JUDGES
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