[Cite as State v. Robinson, 2004-Ohio-2650.]

COURT OF APPEALS
STARK COUNTY, OHIO
FIFTH APPELLATE DISTRICT

STATE OF OHIO
Plaintiff-Appellee

VS.

CALVIN ROBINSON
Defendant-Appellant
JUDGES:

Hon. William B. Hoffman, P.J.

Hon. Sheila G. Farmer, J.
Hon. John W. Wise, J.

Case No. 2003CA00333

OPINION
CHARACTER OF PROCEEDING: Appeal from the Court of Common Pleas,
Case No. 1995CR0005
JUDGMENT: Affirmed
DATE OF JUDGMENT ENTRY: May 24, 2004
APPEARANCES:
For Plaintiff-Appellee For Defendant-Appellant
KATHLEEN O. TATARKSY MICHAEL A. BOSKE
P.O. Box 20049 122 Central Plaza North
Canton, OH 44702 Suite 101

Canton, OH 44702



Farmer, J.

{1} On January 27, 1995, the Stark Count Grand Jury indicted appellant,
Calvin Robinson, on three counts of felonious assault in violation of R.C. 2903.11, four
counts of kidnapping in violation of R.C. 2905.11, one count of felonious sexual
penetration in violation of R.C. 2907.12, four counts of aggravated robbery in violation of
R.C. 2911.01 and one count of aggravated burglary in violation of R.C. 2911.11, all with
firearm specifications. Said charges arose from the break-in of a home and the
subsequent robbery of the four occupants, the shooting of two of those occupants and
the sexual assault of the female occupant.

{12} On March 13, 1995, appellant pled guilty as charged. By judgment entry
filed March 27, 1995, the trial court sentenced appellant to an aggregate term of twenty-
three to fifty years in prison. No appeal was taken.

{13} On September 23, 1995, appellant filed a petition for postconviction relief,
claiming he was entitled to "truth in sentencing.” By judgment entry filed October 22,
1996, the trial court denied the petition, finding it was untimely filed. Again, no appeal
was taken.

{4} On August 18, 2003, appellant filed a motion to merge allied offenses of
similar import, claiming he should have been charged with one count each of
aggravated robbery, kidnapping and felonious assault. The state filed a reply and a
motion to dismiss, claiming appellant's motion was a petition for postconviction relief
and as such, was untimely filed. By judgment entry filed September 4, 2003, the trial

court denied appellant's motion and granted the state's motion to dismiss.



{15} Appellant filed an appeal and this matter is now before this court for

consideration. Assignment of error is as follows:
I

{6} "THE DENIAL OF APPELLANT'S MOTION TO MERGE ALLIED
OFFENSES OF SIMILAR IMPORT WITHOUT HOLDING A HEARING VIOLATED
APPELLANT'S RIGHT TO DUE PROCESS OF LAW AS GUARANTEED IN THE
FOURTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION AND
ARTICLE 1, SECTION 10 OF THE OHIO CONSTITUTION."

I

{17} Appellant claims the trial court erred in denying his motion to merge allied
offenses of similar import, and erred in failing to hold a hearing on the issue. We
disagree.

{118} As conceded to in appellant's brief at 4, appellant's motion, filed some
eight years after his conviction, is a motion for postconviction relief pursuant to R.C.
2953.21.

{19} Appellant was convicted and sentenced on March 27, 1995. On
September 21, 1995, S.B. No. 4 became effective which established time limits for filing
petitions for postconviction relief as follows:

{1110} "A person who seeks postconviction relief pursuant to sections 2953.21
through 2953.23 of the Revised Code with respect to a case in which sentence was
imposed prior to the effective date of this act or to an adjudication as a delinquent child
and order of disposition issued prior to the effective date of this act shall file a petition

within the time required in division (A)(2) of section 2953.21 of the Revised Code, as



amended by this act, or within one year from the effective date of this act, whichever is
later."

{111} Pursuant to said act, appellant was given one year from its effective date,
September 21, 1996, to file his motion for postconviction relief. Appellant filed his
petition on August 18, 2003. Clearly, the petition was untimely filed.

{112} In addition, any request for sentencing review was available on direct
appeal and therefore is not a cognizable issue for postconviction relief. State v. Perry
(1967), 10 Ohio St.2d 175; State v. Nichols (1984), 11 Ohio St.3d 40.

{113} The trial court did not err in failing to conduct a hearing on appellant's
petition as it was untimely filed and the issues therein were not cognizable under R.C.
2953.21.

{114} The sole assignment of error is denied.

{1115} The judgment of the Court of Common Pleas of Stark County, Ohio is
hereby affirmed.

By Farmer, J.
Hoffman, P.J. and

Wise, J. concur.
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