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{1} Defendant-appellant Robert R. Shinaberry [hereinafter appellant] appeals

from his January 17, 2003, conviction and sentence in the New Philadelphia Municipal



Court on one count of driving while under the influence of alcohol, in violation of R. C.
4511.19(A)(1), and one count of failing to move over for a stationary public safety
vehicle, in violation of R. C. 4511.213(A)(1). Plaintiff-appellee is the State of Ohio.

STATEMENT OF THE FACTS AND CASE

{12} On November 11, 2001, appellant was driving a vehicle southbound on I-
77 when he passed an Ohio State Patrol vehicle. The State Patrol vehicle was parked
on the berm of the road with its red and blue lights flashing.

{113} Appellant drove his vehicle past the State Highway Patrol vehicle without
changing lanes. The Ohio State Trooper made a traffic stop of appellant’s vehicle for
failing to move over for a stationary public safety vehicle. Further investigation caused
the Trooper to believe that appellant was driving under the influence of alcohol.
Therefore, the Trooper placed appellant under arrest.

{14} The Trooper transported appellant to the New Philadelphia Post of the
Ohio State Highway Patrol where appellant refused to submit to a urine test. The
Trooper then charged appellant with one count of driving while under the influence of
alcohol, in violation of R. C. 4511.19(A)(1), and one count of failing to move over for a
stationary public safety vehicle, in violation of R. C. 4511.213(A)(1).

{5} On November 15, 2001, appellant entered pleas of not guilty to the
charges. Subsequently, on February 19, 2002, appellant filed a Motion to Suppress.
On May 2, 2002, following a hearing, a Magistrate overruled appellant's Motion to
Suppress. On May 13, 2002, the Magistrate issued findings of fact and conclusions of

law relevant to the Motion to Suppress. Thereafter, on May 28, 2002, appellant filed an



Objection to the Magistrate’s Decision. However, on October 1, 2002, the trial court
overruled appellant’s Objection.

{6} On January 17, 2003, appellant changed his plea on both charges from
not guilty to no contest. The trial court found appellant guilty and sentenced appellant
accordingly.

{17} Itis from the January 17, 2003, conviction that appellant appeals, raising
the following assignment of error:

{18} “WHERE, IN A DUl PROSECUTION, THE SOLE BASIS FOR THE
INITIAL TRAFFIC STOP IS THAT THE ACCUSED, UPON APPROACHING A
STATIONARY PUBLIC SAFETY VEHICLE THAT WAS DISPLAYING A FLASHING
COMBINATION RED AND BLUE LIGHT, FAILED TO CHANGE LANES INTO A LANE
THAT WAS NOT ADJACENT TO THAT OF THE STATIONARY PUBLIC SAFETY
VEHICLE, IT IS ERROR FOR THE TRIAL COURT TO OVERRULE THE ACCUSED’S
MOTION TO SUPPRESS WHERE THE STATE FAILS TO ESTABLISH THAT THE
STATUTE UPON WHICH THE STOP IS ALLEGED TO BE BASED ACTUALLY
PROHIBITS THE CONDUCT OF THE ACCUSED.”

{19} In the sole assignment of error, appellant argues that the state failed to
establish appellant’s conduct upon which the stop was based was in violation of R.C.
4511.213. Therefore, appellant argues that because there was no basis to stop the
vehicle, appellant’'s motion to suppress should have been granted and appellant’s
conviction should be reversed. We disagree.

{110} There are three methods of challenging on appeal a trial court's ruling on

a motion to suppress. First, an appellant may challenge the trial court's findings of fact.



In reviewing a challenge of this nature, an appellate court must determine whether said
findings of fact are against the manifest weight of the evidence. State v. Fanning
(1982), 1 Ohio St.3d 19, 437 N.E.2d 583; State v. Klein (1991), 73 Ohio App.3d 486,
597 N.E.2d 1141, State v. Guysinger (1993), 86 Ohio App.3d 592, 621 N.E.2d 726.
Second, an appellant may argue that the trial court failed to apply the appropriate test or
correct law to the findings of fact. In that case, an appellate court can reverse the trial
court for committing an error of law. State v. Williams (1993), 86 Ohio App.3d 37, 619
N.E.2d 1141. Finally, assuming the trial court's findings of fact are not against the
manifest weight of the evidence and it has properly identified the law to be applied, an
appellant may argue the trial court has incorrectly decided the ultimate or final issue
raised in the motion to suppress. When reviewing this type of claim, an appellate court
must independently determine, without deference to the trial court's conclusion, whether
the facts meet the appropriate legal standard in any given case. State v. Curry (1994),
95 Ohio App.3d 93, 641 N.E.2d 1172; State v. Claytor (1993), 85 Ohio App.3d 623, 620
N.E.2d 906; Guysinger. As the United States Supreme Court held in Ornelas v. U.S.
(1996), 517 U.S. 690, 116 S.Ct. 1657, 134 L.Ed.2d 911, "...as a general matter
determinations of reasonable suspicion and probable cause should be reviewed de
novo on appeal.”

{11} Appellant’'s argument is based upon his interpretation of R.C. 4511.213(A)
which states under what circumstances a driver of a motor vehicle must change lanes, if
possible. Revised Code 4511.213(A) states as follows, in relevant part:

{1112} “(A) The driver of a motor vehicle, upon approaching a stationary public

safety vehicle that is displaying a flashing red light, flashing combination red and white



light, oscillating or rotating red light, oscillating or rotating combination red and white
light, flashing blue light, flashing combination blue and white light, oscillating or rotating
blue light, or oscillating or rotating combination blue and white light, shall . . . proceed
with due caution and, if possible and with due regard to the road, weather, and traffic
conditions, shall change lanes into a lane that is not adjacent to that of the stationary
public safety vehicle.” R. C. 4511.213(A)(1).

{113} Appellant asserts that the public safety vehicle in this case was displaying
a flashing combination red and blue light. Appellant argues that the statute does not
refer to a flashing combination red and blue light. Therefore, appellant concludes that
he did not have to comply with R.C. 4511.213(A).

{1114} We find that appellant’s argument fails. The officer in this case testified
that he had a red light and a blue light, flashing together. Specifically, the officer
testified as follows:

{115} “Q. [Y]ou have on your patrol car these, they are red, what are they, red
and blue oscillating lights?

{1116} “A. Yes sir, they're strobe lights.

{117} “Q. Okay, and then so that it would, they just flash, how do they work,
they go red then blue, red then blue, red then blue, or --?

{1118} “A. No. One side’s blue, one side’s red and they’re flashing together.”
Transcript of Suppression Hearing at page 14.

{119} We agree with appellant that the statute does not refer to a combination
red and blue “light.” The statute states that one must change lanes if the public safety

vehicle has a flashing, oscillating or rotating combination red and white light or blue and



white light. No red and blue light is mentioned. However, in this case the officer did not
have a red and blue light. The officer had a red light and a blue light. These two lights
flashed together but were two lights not a single combination red and blue light which
alternated between red and blue.

{20} Therefore, pursuant to R.C. 4511.213(A), the officer had a flashing red
light and a flashing blue light, both of which are specifically identified in the statute.
Thus, the statute was applicable to the circumstance and appellant was required to
change lanes, if possible.

{121} Accordingly, appellant’s sole assignment of error is overruled.

{122} The judgment of the New Philadelphia Municipal Court is affirmed.

By: Edwards, J.

Gwin, P.J. concurs

Hoffman, J. Dissents

Hoffman, J., dissenting

| respectfully dissent.

{123} The majority concludes “ . . . the officer [public safety vehicle] did not have
a red and blue light. The officer had a red light and a blue light.” Maj. Op. at para. 19. |
believe this analysis is overly semantical and represents a distinction without a
difference.

{124} Criminal statutes are to be strictly construed against the State. When so
doing, | conclude R.C. 4511.213(A) does not require a driver to change lanes when

approaching a stationary public safety vehicle displaying a flashing, oscillating or



rotating combination red and blue light. The legislature went to great lengths to
specifically describe eight different lighting situations which trigger compliance with the
statute. Neither a combination of red and blue lights nor a combination of a red light
and a blue light is included within those eight situations. Whether by legislative design
or oversight, unless and until the legislature addresses this omission, | find no violation

of the statute under this circumstance.

JUDGE WILLIAM B. HOFFMAN
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