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Farmer, J. 
 

{¶1} On May 30, 1996, Brandon Campbell sustained fatal injuries in a motor 

vehicle accident while at work for Briarwood Landscape Nursery, caused by the 

negligence of a co-worker. 

{¶2} At the time of the accident, Brandon's father, Ric Campbell, was employed 

by The Timken Company, insured under a commercial automobile policy issued by 

American and Foreign Insurance Company, and an umbrella policy issued by Federal 

Insurance Company.  Brandon's mother, Carol Campbell, was employed by Ohio 

Kentucky Oil, insured under a business auto policy issued by Great Northern Insurance 

Company and an umbrella policy issued by Federal Insurance Company. 

{¶3} On June 7, 2002, Ric Campbell, individually and as executor of the estate 

of Brandon Campbell, together with other next of kin, filed a complaint for declaratory 

judgment seeking underinsured motorists benefits from various insurance companies.  

Federal was added as a party on October 9, 2002. 

{¶4} All parties filed motions for summary judgment.  By judgment entry filed 

January 17, 2003, the trial court found appellees were entitled to underinsured motorists 

benefits under the Great Northern and American business auto policies and umbrella 

coverage under Coverage A of the Federal policies. 

{¶5} Federal filed an appeal and this matter is now before this court for 

consideration.  Assignments of error are as follows: 

I 

{¶6} "THE TRIAL COURT ERRED IN FINDING THAT PLAINTIFF IS 

ENTITLED TO UM/UIM COVERAGE UNDER FEDERAL'S EXCESS POLICY ISSUED 



TO TIMKEN BECAUSE THE LOSS IS NOT COVERED BY THE UNDERLYING 

ROYAL/AFIC POLICY." 

II 

{¶7} "THE TRIAL COURT ERRED IN HOLDING THAT PLAINTIFF IS AN 

INSURED UNDER AN ENDORSEMENT WITH THE SAME DEFINITION OF 'WHO IS 

AN INSURED' AT ISSUE IN SCOTT-PONTZER, WHEN TIMKEN EXPRESSLY 

REJECTED OHIO UM/UIM COVERAGE, AND THE POLICY CLEARLY PROVIDES 

THAT THERE IS NO OHIO UM/UIM COVERAGE." 

III 

{¶8} "THE TRIAL COURT ERRED IN HOLDING THAT TIMKEN'S 

REJECTIONS OF UM/UIM COVERAGE UNDER ITS BUSINESS AUTO AND 

UMBRELLA POLICY ARE INVALID." 

IV 

{¶9} "THE TRIAL COURT ERRED IN HOLDING THAT PLAINTIFF QUALIFIES 

AS AN 'INSURED' ENTITLED TO UM/UIM COVERAGE IMPOSED BY OPERATION 

OF LAW UNDER ROYAL/AFIC'S PRIMARY BUSINESS AUTO POLICY AND UNDER 

FEDERAL'S COMMERCIAL UMBRELLA POLICY." 

V 

{¶10} "THE TRIAL COURT ERRED IN FINDING THAT PLAINTIFF IS 

ENTITLED TO UM/UIM COVERAGE UNDER FEDERAL'S EXCESS POLICIES 

ISSUED TO OHIO KENTUCKY OIL." 

VI 



{¶11} "THE TRIAL COURT ERRED IN FINDING THAT PLAINTIFF'S BREACH 

OF THE NOTICE, COOPERATION, AND SUBROGATION PROVISIONS IN 

FEDERAL'S EXCESS POLICIES ISSUED TO TIMKEN AND OHIO KENTUCKY OIL 

DID NOT PRECLUDE COVERAGE." 

VII 

{¶12} "THE TRIAL COURT ERRED IN FAILING TO SPECIFY THAT 

PLAINTIFF'S UM/UIM CLAIMS ARE NOT SUBJECT TO ARBITRATION." 

VIII 

{¶13} "THE TRIAL COURT ERRED IN FAILING TO ISSUE AN ORDER 

SPECIFICALLY DECLARING THAT FEDERAL'S OBLIGATION TO PROVIDE EXCESS 

UM/UIM COVERAGE, IF ANY, DOES NOT APPLY UNTIL THE FULL $5,000,000 

UNDERLYING LIMIT OF INSURANCE IN THE ROYAL/AFIC POLICY IS EXHAUSTED 

BY PAYMENT OF CLAIMS." 

IX 

{¶14} THE TRIAL COURT ERRED IN FAILING TO HOLD THAT FEDERAL IS 

ENTITLED TO A $515,000 SET OFF." 

I, V 

{¶15} Federal claims the trial court erred in extending coverage to appellees 

under its umbrella policies. 

{¶16} In its judgment entry of January 17, 2003, the trial court found coverage 

under Coverage A which states the following: 



{¶17} "Under Coverage A, we will pay on behalf of the insured, that part of loss 

covered by this insurance in excess of the total applicable limits of underlying insurance, 

provided the injury or offense takes place during the Policy Period of this policy. 

{¶18} "*** 

{¶19} "Notwithstanding anything to the contrary contained above, if underlying 

insurance does not cover loss, for reasons other than exhaustion of an aggregate limit 

of insurance by payment of claims, then we will not cover such loss. 

{¶20} "*** 

{¶21} "This policy will not apply until the insured or the insured's underlying 

insurer is obligated to pay the full amount of the underlying limit or Retained Limit 

Aggregate."  See, Federal Commercial Umbrella Policy, Form 07-02-0815, Pages 1 and 

19 of 21, respectively. 

{¶22} In addition, the umbrella policies define an "insured" as "any person or 

organization included as an insured in underlying insurance."  See, Federal Commercial 

Umbrella Policy, Form 07-02-0815, Page 11 of 21. 

{¶23} Pursuant to these provisions, because we have found no coverage to 

appellees under the underlying Timken commercial automobile policy, Case No. 

2003CA00064, and the underlying Great Northern business auto policy, Case No. 

2003CA00060, we find no coverage under Federal's umbrella policies. 

{¶24} Assignments of Error I and V are granted.  The remaining assignments of 

error are moot. 

{¶25} The judgment of the Court of Common Pleas of Stark County, Ohio is 

hereby reversed. 



By Farmer, J. 

Hoffman, P.J. and 

Wise, J. concur. 
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