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Hoffman, P.J.

{1} Defendant-appellant Federal Insurance Company (“Federal”) appeals the
December 20, 2002 Opinion and Judgment Entry entered by the Stark County Court of
Common Pleas, which found appellees Robert and Rebecca Oswald entitled to UM/UIM
coverage under Coverage Form A of Federal’'s commercial umbrella policy.

STATEMENT OF THE FACTS AND CASE

{2} On May 9, 2000, Rebecca Oswald was driving her automobile when the
tortfeasor, Jamie Greathouse, rear-ended Ms. Oswald’s vehicle. As a result, Oswald
sustained serious injury, eventually undergoing disc surgery. Her medical expenses
totaled just under $32,000.

{13} On the date of the accident, Robert Oswald, Rebecca Oswald’s husband,
was an employee of the Timken Company (“Timken”). Timken was insured under a
commercial automobile liability policy issued by American and Foreign Insurance
Company (“AFIC”). The commercial auto policy provided $5 million “per occurrence”
bodily injury liability coverage. Timken was also insured under a commercial umbrella
policy issued by Federal with a liability limit of $50 million. Pacific Insurance Company
issued to Timken an excess liability policy providing $10 million of coverage.

{14} The Oswalds settled with and released the tortfeasor for the $12,500 limit
of his liability policy. On May 5, 2002, the Oswalds filed a complaint for declaratory
judgment against AFIC, Federal, Pacific, and other insurance -carriers, seeking
underinsured motorists coverage under the policies. The parties each filed separate

motions for summary judgment. On December 20, 2002, the trial court granted



summary judgment to the Oswalds and against AFIC, Federal and Pacific, finding the
Oswalds were entitled to coverage under the policies issued by those companies.

{5} It is from the trial court's December 20, 2002 Judgment Entry Federal
appeals, raising the following assignments of error:

{16} “l. THE TRIAL COURT ERRED IN FINDING THAT PLAINTIFFS-
APPELLEES ARE ENTITLED TO UNDERINSURED MOTORIST COVERAGE UNDER
FEDERAL'S COMMERCIAL UMBRELLA LIABILITY POLICY NO. 7973-29-18 ISSUED
TO THE TIMKEN CO.

{17} “ll. THE TRIAL COURT ERRED IN FAILING TO ISSUE AN ORDER
DECLARING FEDERAL'S COMMERCIAL UMBRELLA POLICY IS “EXCESS OF THE
TOTAL APPLICABLE LIMITS OF UNDERLYING INSURANCE,” THAT FEDERAL’'S
POLICY *“WILL NOT APPLY UNTIL THE INSURED OR THE INSURED'S
UNDERLYING INSURER IS OBLIGATED TO PAY” THE FULL AMOUNT OF THE $5
MILLION UNDERLYING LIMIT OF COVERAGE, AND THAT FEDERAL'S POLICY
WILL NOT APPLY UNTIL THE $5 MILLION UNDERLYING LIMIT OF COVERAGE IS
‘EXHAUSTED BY PAYMENT OF CLAIMS.”

I

{118} Federal's first assignment of error is sustained on the authority of
Westfield Ins. Co. v. Galatis, 100 Ohio St.3d __ , 2003-Ohio-5849; and In Re
Uninsured & Underinsured Motorist Coverage Cases, 100 Ohio St.3d __ , 2003-Ohio-

5888.



{19} In light of our disposition of Federal’s first assignment of error, we overrule

this assignment of error as moot.

{110} The judgment of the Stark County Court of Common Pleas is reversed.
By: Hoffman, P.J.
Farmer, J. and

Wise, J. concur



		reporters@sconet.state.oh.us
	2004-07-03T19:24:20-0400
	Supreme Court of Ohio
	Reporter Decisions
	this document is approved for posting.




