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IN THE COURT OF APPEALS OF OHIO 
FOURTH APPELLATE DISTRICT 

LAWRENCE COUNTY 
 
STATE OF OHIO,                             :   

        : 
Plaintiff-Appellee,                   :     Case No. 04CA13 

        :      Decided May 10, 2005 
vs.            :  

             :     DECISION AND JUDGMENT  
             :    ENTRY  
LARRY D. GILLIAM,          : 

         : 
 Defendant-Appellant.         : 
             : 
_____________________________________________________________ 

APPEARANCES: 
 
Larry D. Gilliam, Pro se.    
 
J.B. Collier Jr., Lawrence County Prosecuting Attorney, and Jeffrey M. 
Smith, Assistant Lawrence County Prosecuting Attorney,  Ironton, Ohio, for 
Appellee.   
_____________________________________________________________ 
 
McFarland, J.1 
 

{¶1} Defendant-Appellant Larry D. Gilliam appeals from a judgment 

of the Lawrence County Court of Common Pleas which denied his request 

for an evidentiary hearing on his petition for post-conviction relief, and 

further dismissed his petition.  Because the post-conviction relief motion 

was filed well beyond the one hundred eighty day time frame, the trial court 
                                                 
1 This case was originally assigned to Judge Evans and reassigned to Judge McFarland. 
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properly dismissed the petition.  Accordingly, we dismiss the appeal for lack 

of jurisdiction.  

{¶2} Appellant assigns the following errors for our review: 

{¶3} “I.  IT WAS PLAIN ERROR AND AN ABUSE OF DISCRETION 
WHEN THE TRIAL COURT FAILED TO MAKE AND FILE FINDINGS 
OF FACT AND CONCLUSIONS OF LAW OR WITHOUT A [sic] 
EVIDENTIARY HEARING ON THE ISSUES IN VIOLATION OF THE 
APPELLANT’S RIGHTS TO THE DUE PROCESS OF THE LAW.” 
 
{¶4} “II. THE APPELLANT’S RIGHTS TO THE DUE PROCESS OF THE 
LAW AND TO THE EFFECTIVE ASSISTANCE OF COUNSEL AT 
TRIAL ARE VIOLATED WHEN COUNSEL FAILS TO ACT IN AN 
ADVERSARIAL ROLE NECESSARY AGAINST THE CASE OF THE 
PROSECUTION, AND TO MEET THE CONSTITUTIONAL LEVEL OF 
REPRESENTATION.” 
 
{¶5} “III. THE TRIAL COURT ERRED TO THE PREJUDICE OF THE 
APPELLANT WHEN THE TRIAL COURT DISMISSED THE 
APPELLANT’S PETITION FOR POSTCONVICTION RELIEF 
WITHOUT AN EVIDENTIARY HEARING.” 
 
{¶6} “IV. THE TRIAL COURT COMMITTED PREJUDICIAL ERROR 
WHEN DENYING THE APPELLANT A [sic] EVIDENTIARY HEARING 
WHEN THE APPELLANT ALLEGED THAT HIS PLEA WAS THE 
RESULT OF COERSION AND THUS INVOLUNTARILY, 
UNINTELLIGENTLY, AND UNKNOWINGLY GIVEN IN VIOLATION 
OF THE APPELLANT’S RIGHTS TO THE DUE PROCESS OF THE 
LAW.”     
 
 {¶7} On March 5, 2003, as indicated in the judgment entry of March 

18, 2003, appellant entered a guilty plea to: Trafficking in Drugs in violation 

of R.C. 2925.03(A)(1)(C)(2)(b) (fourth degree felony); Aggravated 
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Trafficking in Drugs in violation of R.C. 2925.03(A)(1)(C)(1)(b) (third 

degree felony); and three counts of Trafficking in Cocaine in violation of 

R.C. 2925.03(A)(1)(C)(4)(b) (fourth degree felonies).   

 {¶8} The court found appellant guilty on all five counts.  The court 

sentenced appellant to eighteen months for Trafficking in Drugs (fourth 

degree felony) and eighteen months for the three counts of Trafficking in 

Cocaine.  Further, the court imposed the mandatory fine of $2,500.00 for 

each one.  The court sentenced appellant to four years for the Aggravated 

Trafficking in Drugs with credit for time served and imposed the mandatory 

$5,000.00 fine.  These sentences were to be served concurrently.  

 {¶9} On January 30, 2004, appellant filed a petition for post-

conviction relief pursuant to R.C. 2953.21 alleging numerous reasons to 

support his petition.2  The trial court dismissed his petition without 

conducting an evidentiary hearing.  However, the trial court’s entry stated 

that R.C. 2953.21 requires that a petition for post-conviction relief must be 

                                                 
2 Appellant’s claims were:  Claim One:  The petitioner’s rights to a fair trial and to due process were 
violated when the trial court accepted a plea made under duress and not given in a knowing, voluntary, and 
intelligent manner in the violation of petitioner’s rights under the Fifth and the Fourteenth Amendments 
and Ohio Criminal Rule 11(C)(2).  Claim Two:  The petitioner was denied his right to the due process of 
the law, and to the effective assistance of counsel at trial, when the counsel failed to prepare for trial and 
relied instead on the petitioner to enter a plea instead.  Claim Three:  The petitioner’s rights to the due 
process of the law under the Fourteenth Amendment and Article I Section 16 of the Ohio Constitution was 
violated when the prosecution failed to provide even the very minimum of discovery as required by Ohio 
Criminal Rule 16.   
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filed no later than one hundred eighty days after the expiration of time for 

filing an appeal.  Further, the court held that the expiration of time for filing 

appeal when added to the one hundred eighty day requirement resulted in a 

filing date requirement for appellant’s motion for post-conviction relief in 

October of 2003.   

 {¶10} Appellant now appeals from the denial.   

 {¶11} R.C. 2953.21(A)(2) governs the procedural aspect of filing a 

petition for post conviction relief when no appeal is taken.  When no appeal 

has been taken, the petition for post conviction relief “shall be filed no later 

than one hundred eighty days after the expiration of the time for filing the 

appeal.”  R.C. 2953.21(A)(2).  The record below indicates the judgment of 

conviction was filed on March 18, 2003. The time for filing a direct appeal 

would have expired on April 17, 2003.  See App.R. 4(A).  Appellant had one 

hundred eighty days after April 17, 2003 to file a petition for post-conviction 

relief.  After October 14, 2003, a petition for post-conviction relief would be 

untimely.  Appellant filed his petition for post-conviction relief on January 

30, 2004, which was well beyond the one hundred eighty day requirement.  
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Therefore, when a petition for post-conviction relief is untimely filed, the 

trial court is divested of jurisdiction.3  R.C. 2953.23(A).    

 {¶12} The court has stated that “once a court has determined that a 

petition is untimely, no further inquiry into the merits of the case is 

necessary.” As such, we now find that no further inquiry into the merits of 

this case is mandated. See, State v. Morgan, 2005 WL 280450 (Ohio App. 3 

Dist.) 2005-Ohio-427 citing State v. Beaver (1998), 131 Ohio App.3d 458, 

722 N.E.2d 978. Also, See, generally, State v. Sheets 2005 WL 435149 

(Ohio App. 4 Dist.) 2005-Ohio-803. 

 {¶13} This court finds the record below indicates that the Appellant’s 

petition for post conviction relief was filed outside the time requirements of 

R.C. 2953.21(A)(2). 

                                                 
3 This is true unless either of the following applies: 
(¶a) The petitioner shows that the petitioner was unavoidably prevented from discovery of the facts upon 
which the petitioner must rely to present the claim for relief. 
(¶b) Subsequent to the period prescribed in division (A)(2) of section 2953.21 of the Revised Code or to 
the filing of an earlier petition, the United States Supreme Court recognized a new federal or state right that 
applies retroactively to persons in the petitioner’s situation, and the petition asserts a claim based on that 
right. 
[and] 
(2) [the petitioner shows by clear and convincing evidence that, but for constitutional error at trial, no 
reasonable fact finder would have found the petitioner guilty of the offense of which the petitioner was 
convicted or, if the claim challenges a sentence of death that, but for constitutional error at the sentencing 
hearing, no reasonable fact finder would have found the petitioner eligible for the death sentence. 
R.C. 2953.23(A). 
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{¶14} Thus, this court need not inquire into the merits of Appellant’s 

assignment of errors. For the foregoing reasons, this appeal is dismissed for 

lack of jurisdiction.  

       APPEAL DISMISSED. 
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JUDGMENT ENTRY 
 
 

 It is ordered that the JUDGMENT BE DISMISSED and that the Appellee recover 
of Appellant costs herein taxed. 
 
 The Court finds there were reasonable grounds for this appeal.  
 
 It is ordered that a special mandate issue out of this Court directing the Lawrence 
County Common Pleas Court to carry this judgment into execution.  
 
 IF A STAY OF EXECUTION OF SENTENCE AND RELEASE UPON BAIL 
HAS BEEN PREVIOUSLY GRANTED BY THE TRIAL COURT OR THIS COURT, it 
is temporarily continued for a period not to exceed sixty days upon the bail previously 
posted. The purpose of a continued stay is to allow Appellant to file with the Ohio 
Supreme Court an application for a stay during the pendency of proceedings in that court. 
If a stay is continued by this entry, it will terminate at the earlier of the expiration of the 
sixty day period, or the failure of the Appellant to file a notice of appeal with the Ohio 
Supreme Court in the forty-five day appeal period pursuant to Rule II, Sec. 2 of the Rules 
of Practice of the Ohio Supreme Court. Additionally, if the Ohio Supreme Court 
dismisses the appeal prior to expiration of sixty days, the stay will terminate as of the 
date of such dismissal.  
 
 A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of 
the Rules of Appellate Procedure.  
Exceptions. 
 
Abele, P.J. & Harsha, J.: Concur in Judgment and Opinion     
  

For the Court  
 
        

BY:  _________________________  
       Matthew W. McFarland, Judge  
 
 
 
 
 

NOTICE TO COUNSEL  
 

 Pursuant to Local Rule No. 14, this document constitutes a final judgment 
entry and the time period for further appeal commences from the date of filing with 
the clerk. 
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