
[Cite as Marcinko v. Carson, 2004-Ohio-3850.] 
 
 
 
 
 IN THE COURT OF APPEALS OF OHIO 
 FOURTH APPELLATE DISTRICT 
 PIKE COUNTY 
 
 
FONDA K. MARCINKO, et al., : 
 

Plaintiffs-Appellants, : Case No. 04CA723 
 

vs. : 
 
JENNINGS P. CARSON,        : DECISION AND JUDGMENT ENTRY 

       
Defendant-Appellee. : 

 
_________________________________________________________________ 
 
 APPEARANCES: 
 
COUNSEL FOR APPELLANTS: Laura C. Blumenstiel, Blumenstiel, Huhn, 

Adams & Evans, LLC, 261 West Johnstown 
Road, Columbus, Ohio 43230 

 
COUNSEL FOR APPELLEE: Richard S. Matas, Law Offices of John D. 

Rodman, 7100 E. Pleasant Valley Road, 
#210, Independence, Ohio 44131 

_________________________________________________________________ 
CIVIL APPEAL FROM COMMON PLEAS COURT: 
DATE JOURNALIZED: 7-14-04 
 
 ABELE, J. 

{¶1} This is an appeal from a Pike County Common Pleas Court 
judgment that dismissed claims brought by Fonda K. Marcinko and 
Glenn P. Marcinko, plaintiffs below and appellants herein, against 
Jennings P. Carson, defendant below and appellee herein.  The 
following errors are assigned for review: 

 
{¶2} FIRST ASSIGNMENT OF ERROR 

 
{¶3} “THE TRIAL COURT ERRED IN GRANTING THE MOTION 

OF DEFENDANT JENNINGS P. CARSON TO DISMISS PLAINTIFF’S 
COMPLAINT AND IN ENTERING JUDGMENT FOR DEFENDANT.” 
 

{¶4} SECOND ASSIGNMENT OF ERROR 
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{¶5} THE TRIAL COURT ERRED IN HOLDING THAT THE 
PLAINTIFF FAILED TO FILE HER COMPLAINT WITHIN THE 
APPLICABLE TWO YEAR STATUTE OF LIMITATIONS AS SET FORTH 
IN OHIO REVISED CODE §2305.10 ON THE BASIS THAT THE 
DEFENDANT DIED ONE WEEK BEFORE THE COMPLAINT WAS FILED, 
WHEN THE COMPLAINT WAS FILED THREE WEEKS PRIOR TO THE 
EXPIRATION OF THE TWO YEAR STATUTE OF LIMITATIONS, BUT 
THE DEFENDANT’S REPRESENTATIVES FAILED TO FILE A 
SUGGESTION OF DEATH UNTIL AFTER THE EXPIRATION OF THE 
STATUTE OF LIMITATIONS.” 

 
{¶6} THIRD ASSIGNMENT OF ERROR 

 
{¶7} “THE TRIAL COURT ERRED IN FAILING TO CONSIDER 

RULE 25(A) OF THE OHIO CIVIL RULES OF PROCEDURE, WHICH 
PERMITS THE SUBSTITUTION OF PARTIES WHEN THERE IS DEATH 
OF A PARTY, BY MOTION MADE WITHIN NINETY DAYS OF WHEN THE 
DEATH IS SUGGESTED UPON THE RECORD.” 
 

{¶8} FOURTH ASSIGNMENT OF ERROR 
 

{¶9} “THE TRIAL COURT ERRED IN FAILING TO CONSIDER 
RULE 15(C) OF THE OHIO RULES OF CIVIL PROCEDURE, WHICH 
ESTABLISHES THAT AN AMENDMENT TO A PLEADING WILL RELATE 
BACK TO THE DATE OF THE ORIGINAL PLEADING, IF THE CLAIM 
ASSERTED IN THE AMENDED PLEADING AROSE OUT OF THE 
OCCURRENCE SET FORTH IN THE ORIGINAL PLEADING.” 
 

{¶10} FIFTH ASSIGNMENT OF ERROR 
 

{¶11} “THE TRIAL COURT ERRED IN FAILING TO CONSIDER 
RULE 3(A) OF THE OHIO RULES OF CIVIL PROCEDURE, WHICH 
GRANTS PLAINTIFF ONE YEAR AFTER FILING A COMPLAINT TO 
OBTAIN SERVICE UPON A DEFENDANT, AND IN FAILING TO ALLOW 
PLAINTIFF TO AMEND HER COMPLAINT AND AMEND HER 
INSTRUCTIONS FOR SERVICE SO AS TO OBTAIN SERVICE UPON 
DEFENDANT WITHIN THAT ONE YEAR TIME PERIOD.” 
 

{¶12} On October 29, 2001, the parties were involved in an 

automobile accident.  Appellants commenced the action on October 6, 

2003 and alleged that appellee negligently caused the accident and 

inflicted pain, suffering and loss of consortium.  Appellants each 

asked for compensatory damages in excess of $25,000. 

{¶13} From the outset, this action was plagued by many 

procedural problems.  First, rather than serve the complaint by 
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certified mail, appellants instructed that it be served on appellee 

by “regular mail.”1  Second, one week before the complaint was 

filed, appellee died.  Appellants were apparently unaware of that 

fact and named appellee as a party defendant to the suit. 

{¶14} Though deceased, on November 3, 2003 appellee entered an 

appearance and moved that the case be dismissed on grounds that (1) 

he no longer had the capacity to be sued, (2) appellants had not 

commenced the case within the R.C. 2305.10 two year statute of 

limitations and (3) appellants failed to obtain service thereby 

depriving the trial court of personal jurisdiction.2  Conversely, 

appellants argued that they had commenced the action within the 

statutory time period, that an administrator of the decedent’s 

estate could be substituted in the decedent's place and that they 

had one year to properly obtain service on a new defendant.  On 

December 2, 2003, the trial court granted appellee’s motion.  This 

appeal followed. 

I 

{¶15} Before we address the merits of the assignments of error, 

we pause to address a threshold jurisdictional issue raised by 

appellee in his brief.  The trial court’s judgment that dismissed 

this case was entered on December 2, 2003.  App.R. 4(A) provides 

                     
     1 Counsel for appellants later explained that this was done 
“inadvertently.” 

     2 We acknowledge the absurdity of referring to a decedent as 
the “appellee.”  Nevertheless, because all court filings to date 
have been in the name of the decedent, rather than his estate or 
next-of-kin, we will maintain that fiction for purposes of our 
analysis. 
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that a notice of appeal must be filed within thirty days of the 

entry of judgment.  This time requirement is mandatory and 

jurisdictional. See State, ex rel. Boardwalk Shopping Center, Inc. 

v. Court of Appeals for Cuyahoga Cty. (1990), 56 Ohio St.3d 33, 36, 

564 N.E.2d 86; Kaplysh v. Takieddine (1988), 35 Ohio St.3d 170, 519 

N.E.2d 382, at paragraph one of the syllabus; Moldovan v. Cuyahoga 

Cty. Welfare Dept. (1986), 25 Ohio St.3d 293, 294-295, 496 N.E.2d 

466.   

{¶16} Appellants filed their notice of appeal on January 2, 

2004, thirty-one (31) days after entry of judgment.  Appellee 

argues this filing occurred outside the App.R. 4 jurisdictional 

time limit and we cannot review the appeal.  We disagree.  The flaw 

in appellee’s argument is that the thirtieth (30th) day after entry 

of judgment fell on January 1, 2004 – New Years Day, when 

government offices are closed.  Obviously, a notice of appeal could 

not be filed on that date.  App.R. 14(A) provides that in those 

instances the last day for filing a notice of appeal is the end of 

the next day that is not a Saturday, Sunday or legal holiday.  In 

this case, January 2, 2004.  Appellants filed their notice of 

appeal on January 2, 2004.  Accordingly, they are within rule and 

we have jurisdiction to review this case.   

II 

{¶17} In their first assignment of error, appellants argue that 

the trial court erred by dismissing their complaint.  We agree.   

{¶18} Although the trial court did not explain its reason for 

dismissing the instant action, we note appellee advanced several 
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justifications in his motion to dismiss.  We find no merit in those 

arguments and order that the instant action be reinstated.3 

{¶19} To begin, we find no merit in appellee’s contention that 

the instant case was not commenced within the two year statute of 

limitations of R.C. 2305.10.4  The complaint alleges the accident 

occurred on October 29, 2001.  Appellants filed their complaint on 

October 6, 2003.  This is within the two year statute of 

limitations time frame. 

{¶20} We are also unpersuaded by the contention that this case 

was not initiated within the statutory time frame because appellee 

died before the action was commenced and, thus, the action could 

not be maintained against someone who doesn’t legally exist.  We 

note that the Ohio Supreme Court held in Baker v. McKnight (1983), 

4 Ohio St.3d 125, 447 N.E.2d 104, at the syllabus: 

{¶21} “Where the requirements of Civ.R. 15(C) for relation 
back are met, an otherwise timely complaint in negligence 
which designates as a sole defendant one who dies after the 
cause of action accrued but before the complaint was filed has 
met the requirements of the applicable statute of limitations 
and commenced an action pursuant to Civ.R. 3(A), and such 

                     
     3 We note that the motion to dismiss relied on various 
grounds set out in Civ.R. 12.  Appellate courts apply a de novo 
standard of review to decisions based on Civ.R. 12.  Thus, we 
afford no deference to the trial court in this case. See 
generally Evans Property Inc. v. Altier, Geauga App. No. 2003-G-
2494, 2004-Ohio-2305, ¶11 (dealing Civ.R. 12(B)(6)); Thomas v. 
Thomas, Franklin App. No. 03AP-1106, 2004-Ohio-2136, ¶3 (dealing 
with Civ.R. 12(B)(1)); Lanham v. Franklin Township, Clermont App. 
No. CA2003-07-057, 2004-Ohio-2071, ¶16 (dealing Civ.R. 12(C)). 

     4 R.C. 2305.10 states that “[a]n action for bodily injury or 
injuring personal property shall be brought within two years 
after the cause thereof arose.” 
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complaint may be amended to substitute an administrator of the 
deceased defendant's estate for the original defendant after 
the limitations period has expired, when service on the 
administrator is obtained within the one-year, post-filing 
period provided for in Civ.R. 3(A).” 
 

{¶22} In other words, as long as a complaint is timely filed 

and the “relation back” requirements of Civ.R. 15(C) are met, the 

action will be deemed to have satisfied the statute of limitations 

and the parties will be permitted to substitute the decedent’s 

estate administrator.  We have already determined that the 

complaint was timely filed.  Thus, we turn to the issue of whether 

the “relation back” provisions were met.   Civ.R. 15(C) provides, 

inter alia, as follows: 

{¶23} “Whenever the claim or defense asserted in the 
amended pleading arose out of the conduct, transaction, or 
occurrence set forth or attempted to be set forth in the 
original pleading, the amendment relates back to the date of 
the original pleading. An amendment changing the party against 
whom a claim is asserted relates back if the foregoing 
provision is satisfied and, within the period provided by law 
for commencing the action against him, the party to be brought 
in by amendment (1) has received such notice of the 
institution of the action that he will not be prejudiced in 
maintaining his defense on the merits, and (2) knew or should 
have known that, but for a mistake concerning the identity of 
the proper party, the action would have been brought against 
him.” 
 

{¶24} This rule sets out three requirements for “relation back” 

of amendments when there is a change in parties: (1) the amendment 

must not add a new claim not included in the original complaint; 

(2) the new party must receive notice of the complaint within the 

statute of limitation period such that it would not be prejudiced 

in presenting its case; (3) the new party must have reason to 

believe that, but for the mistake, the notice was intended for it. 
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Fink, Greenbaum & Wilson, Guide to the Ohio Rules of Civil 

Procedure (2001) 15-8 to 15-9, §15-5. 

{¶25} The first and third requirement are easily satisfied in 

this case.  Appellants brought a negligence claim against appellee 

and there is no indication that they intended to change that claim. 

 Rather, an executor/administrator must be substituted in 

appellee's place.  There is also no question that appellee’s estate 

knew that the complaint alleged a cause of action against it.  

Indeed, some representative of the deceased retained an attorney 

who filed a motion to dismiss the case.  The decedent’s family was 

aware that this action was pending. 

{¶26} The only question is whether appellants met the second 

requirement – i.e. that the new party (administrator of the estate) 

received notice within the limitation period such that it would not 

be prejudiced.  In Cecil v. Cottril (1993), 67 Ohio St.3d 367, 370, 

618 N.E.2d 133, the Ohio Supreme Court held that the limitation 

period referenced in Civ.R. 15(C) also includes the one (1) year 

period for effectuating service of process in Civ.R. 3(A).  

Applying that holding to the facts in this case, appellants had one 

(1) year from the time they filed their complaint on October 6, 

2003 to provide the estate actual notice of the proceeding.  In 

light of the fact that the deceased filed a motion to dismiss on 

November 3, 2003, we conclude that the estate had actual notice of 

the proceeding.5  For these reasons, we find that under Baker the 

                     
     5 We also find no discernible prejudice to the estate if 
appellants were allowed to amend their claim.  Appellee died 
approximately one week before this proceeding was initiated and 
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present case was commenced within the statute of limitations and 

that appellants should be permitted to amend their complaint.   

{¶27} Appellee counters that appellants did not amend their 

complaint pursuant to Civ.R. 15.  Thus, he concludes, they have not 

met the requirements of Baker, supra.  We are not persuaded.  A 

close reading of the Baker syllabus reveals that amendment is not a 

prerequisite to application of that case – only that the complaint 

was otherwise timely filed and that the “relation back” 

requirements of Civ.R. 15(C) apply.  Moreover, the syllabus 

expressly reads that the “complaint may be amended to substitute an 

administrator of the deceased defendant's estate.” (Emphasis 

added.)  In short, the Ohio Supreme Court anticipates prospective 

action insofar as filing an amendment is concerned.6  Also we note 

that the appellant in Baker did not file an amendment and the Ohio 

Supreme Court did not find that to be an impediment to its ruling. 

 For these reasons, we conclude the complaint was filed with the 

proper limitations period. 

{¶28} Appellee also argued in his motion that the action should 

be dismissed because he is deceased and a case cannot be brought 

against a party who does not actually or legally exist and no 

                                                                  
there is no indication in the record that the estate was 
administered and closed by the time notice of the pending action 
was received. 

     6 We also point out that post-dismissal, appellants filed a 
multi-pronged motion asking for, inter alia, leave to amend their 
complaint and substitute the administrator of the estate in place 
of appellee.  On January 23, 2004, the trial court filed an entry 
holding in abeyance any ruling on that motion until this appeal 
is concluded. 
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longer has the capacity to be sued.  In support of that argument, 

he cited Cobble v. Farmers’ Bank (1900), 63 Ohio St. 528, 59 N.E. 

221.  We find no merit in this argument. 

{¶29} The Cobble case was cited by the Supreme Court in 

Barnhart v. Schultz (1978), 53 Ohio St.2d 59, 372 N.E.2d 589, for 

the very same reason which appellee relied on it here.  Barnhart 

involved a complaint filed against a deceased tortfeasor.  Relying 

in part on Cobble, the Ohio Supreme Court held that “a complaint in 

negligence which designates as a sole defendant one who died after 

the cause of action accrued but before the complaint was filed has 

neither met the requirements of the applicable statute of 

limitations, nor commenced an action pursuant to Civ.R. 3(A) and 

such complaint may not be amended to substitute an administrator of 

the deceased defendant's estate for the original defendant after 

the limitations period has expired . . .” (Emphasis added) Id. at 

63-64.  Barnhart was expressly overruled, however, in Baker and we 

are not persuaded that Cobble is still good law in these instances, 

particularly because its holding contradicts the principles in the 

Baker syllabus. 

{¶30} The final justification in appellee’s motion to dismiss 

the complaint was that service of process, erroneously performed by 

ordinary mail rather than certified mail, was not effectuated.  

Thus, appellee reasons, the trial court did not obtain personal 

jurisdiction over him.  We are not persuaded this is sufficient 

reason to dismiss the complaint.  Civ.R. 3(A) afford parties one 

year after the commencement of a civil action to obtain service.  
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Appellants were still within that period when the trial court 

dismissed their complaint.  Thus, appellant had time to properly 

obtain service on the estate's representative so as to vest the 

trial court with personal jurisdiction.  We believe that dismissing 

the complaint for this reason was premature. 

{¶31} Having found no discernible justification for dismissal 

of this action, appellants’ first assignment of error is well taken 

and is hereby sustained.7  Thus, the trial court's judgment is 

hereby reversed and this case is remanded for further proceedings. 

 To the extent they have not been dealt with in this opinion, the 

four remaining assignments of error are rendered moot and will be 

disregarded pursuant to App.R. 12(A)(1)(c).   

JUDGMENT REVERSED AND CASE  
      REMANDED FOR FURTHER    
    PROCEEDINGS CONSISTENT WITH     
   THIS OPINION. 
 
 
 JUDGMENT ENTRY 
 

It is ordered that the judgment be reversed and the case be 

remanded for further proceedings.  Appellants shall recover of 

appellee costs herein taxed. 

The Court finds there were reasonable grounds for this appeal. 

                     
     7 While we ground our decision in the language of R.C. 
2305.10 and Baker, we additionally note that our decision here is 
consistent with the public policy of this state that cases be 
decided on their merits rather than on the basis of pleading or 
other technicalities. See State ex rel. Montgomery v. R & D Chem. 
Co. (1995), 72 Ohio St.3d 202, 204, 648 N.E.2d 821; Perotti v. 
Ferguson (1983), 7 Ohio St.3d 1, 3, 454 N.E.2d 951; Peterson v. 
Teodosio (1973), 34 Ohio St.2d 161, 175, 297 N.E.2d 113. 
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It is ordered that a special mandate issue out of this Court 

directing the Pike County Common Pleas Court to carry this judgment 

into execution. 

A certified copy of this entry shall constitute that mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure.  

Exceptions. 

Kline, P.J. & Harsha, J.: Concur in Judgment & Opinion 

     For the Court 

 

 

BY:___________________________ 
        Peter B. Abele  

   Judge 
 
 
 
 
 
 
 
 
 
 
 
 
 
 NOTICE TO COUNSEL 
 

Pursuant to Local Rule No. 14, this document constitutes a 
final judgment entry and the time period for further appeal 
commences from the date of filing with the clerk. 
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