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IN THE COURT OF APPEALS OF OHIO 
FOURTH APPELLATE DISTRICT 

SCIOTO COUNTY 
 
 

RALPH E. HORSLEY, et al., : Case No. 01CA2762  
: 

Plaintiffs-Appellants,  : DECISION AND 
: JUDGMENT ENTRY 

v.       :  
       :  
       :  
LEWIS ESSMAN, et al.,    : Released 8/29/01 

: 
 Defendants-Appellees.  : 

:   
____________________________________________________________ 

APPEARANCES: 
 
Marie Moraleja Hoover and R. Tracy Hoover, The Hoover Law 
Group, Portsmouth, Ohio for appellants Ralph Horsley and 
Teresa Horsley. 
 
Steven J. Zeehandelar, Cheek & Zeehandelar, L.L.P., 
Columbus, Ohio for appellant State Farm Mutual Insurance 
Company. 
 
John R. Haas and Anna E. Davis, Ruggiero & Haas, Portsmouth, 
Ohio for appellees Lewis Essman and Debra Essman. 
____________________________________________________________ 
   
Harsha, J. 

 Ralph and Teresa Horsley and State Farm Mutual 

Insurance Co. appeal from an order of the Scioto County 

Court of Common Pleas granting summary judgment in favor of 

Lewis and Debra Essman in a tort action. 

The Horsleys, and their minor child William, were 

traveling eastbound on U.S. Route 52 near Portsmouth, Ohio 

when their car collided with a cow and calf in the highway.  

Appellees, Lewis and Debra Essman, own the property adjacent 
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to U.S. 52 and owned the cow and calf that were in the 

highway.  Appellants brought a claim against the Essmans in 

the Scioto County Court of Common Pleas for bodily injuries 

and property damage to their vehicle. 

 The Horsleys filed their initial complaint in December 

of 1998.  The matter was assigned to one of the two judges 

in the Court of Common Pleas, General Division, who denied 

appellees' motion for summary judgment.  The Horsleys then 

voluntarily dismissed the case without prejudice.  Within a 

few months, the Horsleys refiled their complaint, joined by 

State Farm Insurance Company (State Farm), which sought 

recovery for its subrogated interest for medical payments 

made on behalf of the Horsleys.  The case was assigned to 

the other judge in the general division, who granted the 

identical motion that the original judge had denied.  Both 

the Horsleys and State Farm appealed, raising distinct 

issues for our review: 

I. Assignment of Error of Ralph and Teresa Horsley: 

THE TRIAL COURT ERRED AS A MATTER OF LAW BY 
FAILING TO INVOKE THE DOCTRINE OF ISSUE 
PRECLUSION/COLLATERAL ESTOPPEL. 
 

II. Assignment of Error of State Farm Mutual Insurance 
Company: 

 
THE TRIAL COURT ERRED AS A MATTER OF LAW IN 
GRANTING SUMMARY JUDGMENT TO DEFENDANTS-
APPELLEES. 
 

We reverse and remand this case based on State Farm’s 

assignment of error.  The Horsleys’ assignment of error is 

rendered moot. 
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We review a trial court’s decision to grant summary 

judgment on a de novo basis.  Grafton v. Ohio Edison Co. 

(1996), 77 Ohio St.3d 102, 105.  We apply the same criteria 

as the trial court, which is the standard contained in 

Civ.R. 56.  Lorain Natl. Bank v. Saratoga Apts. (1989) 61 

Ohio App.3d 127, 129.  Under Civ.R. 56(C), summary judgment 

is proper if: (1) no genuine issue as to any material fact 

remains to be litigated; (2) the moving party is entitled to 

judgment as a matter of law; and (3) it appears from the 

evidence that reasonable minds can come to one conclusion 

when viewing the evidence in favor of the non-moving party, 

and that conclusion is adverse to the non-moving party.  See 

Grafton, supra.   

The party moving for summary judgment has the initial 

burden of informing the trial court of the basis of the 

motion, and identifying those portions of the record that 

demonstrate the absence of a material fact.  Dresher v. Burt 

(1996), 75 Ohio St.3d 280, 293.  To meet its burden, the 

moving party must specifically refer to the "pleadings, 

depositions, answers to interrogatories, written 

stipulations of fact, if any," which affirmatively 

demonstrate that the non-moving party has no evidence to 

support the non-moving party's claims. Civ.R. 56(C), Id.      

If the moving party satisfies its burden, then the 

burden shifts to the non-moving party to offer specific 

facts showing a genuine issue for trial. Civ.R. 56(E), 

Dresher, supra.  The non-moving party must come forward with 
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documentary evidence rather than resting on unsupported 

allegations in the pleadings.  Kascak v. Diemer (1996), 112 

Ohio App.3d 635, 638.  A trial court may grant a properly 

supported motion for summary judgment if the non-moving 

party does not respond, by affidavit or as otherwise 

provided in Civ.R. 56, with specific facts showing the 

existence of a genuine issue for trial.  Mayes v. Holman 

(1996), 76 Ohio St.3d 147. 

When livestock escape and do damage upon a public 

highway, the owner’s liability is based on negligence in 

permitting the livestock to escape.  Reed v. Molar (1981), 

67 Ohio St.2d 76.  In order to maintain a cause of action 

for negligence, a plaintiff must establish the following 

three elements: 1) that defendant owed a duty to plaintiff; 

2) that defendant breached that duty; and 3) that damage 

proximately resulted from the breach.  Jeffers v. Olexo 

(1989), 43 Ohio St.3d 140, 142. 

In Ohio, owners of cattle have a duty to exercise 

ordinary care in preventing their cattle from running at 

large on public highways.  Burnett v. Rice (1988), 39 Ohio 

St. 3d 44; Molnar, supra.  The duty is statutory and is also 

recognized in the common law.  R.C. 951.02; Drew v. Gross 

(1925), 112 Ohio St. 485; see, also, Annotation, Liability 

of owner of animal for damage to motor vehicle or injury to 

person riding therein resulting from collision with Domestic 

animal at large in street or highway 29 A.L.R. 4th (1984).   
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R.C. 951.02 states: 

No person, who is the owner or keeper of horses, mules, 
cattle, sheep, goats, swine, or geese, shall permit 
them to run at large in the public road, highway, 
street, lane, or alley. 
 

* * * 
 

The running at large of any such animal in or upon any 
of the places mentioned in this section is prima facia 
evidence that it is running at large in violation of 
this section. 
 
Appellant, State Farm, argues that R.C. 951.02 applies 

to shift the burden of proof in this case to appellees to 

show that they were not negligent in allowing their cattle 

to escape, and that summary judgment was inappropriate 

because appellees failed to meet their burden.1  We disagree 

with State Farm on this point.  The Supreme Court of Ohio 

held in Burnett, supra, that R.C. 951.02 creates a 

"rebuttable presumption that the presence of an animal upon 

a public road was the result of the negligence of the 

                                                 
1  Appellants did not specifically plead a violation of R.C. 951.02 in 
their complaint.  The violation of the statute was first raised by 
appellant, State Farm, in its response to the motion for summary 
judgment.  However, appellees did not object to State Farm's reliance on 
R.C. 951.02 in its brief.  Civ.R. 15(B) states that when issues not 
raised by the pleadings are tried by express or implied consent of the 
parties, such issues will be treated as if they had been raised in the 
pleadings. See, generally, Mandalaywala v. Yajnik (Feb. 13, 2001), 
Franklin App. No. 00AP-741, unreported. 
 
The duty of care in this case is the same under the statute and at 
common law.  A violation of R.C. 951.02 does not constitute negligence 
per se, or impose strict liability. See, Molnar, supra.  Thus, the only 
benefit from the statute is that it can serve to establish a rebuttable 
presumption of negligence.  We proceed to address the issue presented by 
application of R.C. 951.02 because it is possible that the trial court 
relied on the statute in granting summary judgment, and because 
appellees did not object.  Our ultimate decision would be the same, even 
without an analysis of the rebuttable presumption under R.C. 951.02.  
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owner." (Emphasis added).  An owner may rebut the statutory 

presumption of negligence by adducing evidence that he 

exercised reasonable care to prevent his livestock from 

escaping.  Burnett, supra. 

Evid.R. 301 governs the effect of a presumption on the 

allocation of the burden of proof in civil actions, and 

provides the general rule that will be used unless the 

General Assembly provides otherwise.  It states: 

In all civil actions and proceedings not otherwise 
provided for by statute enacted by the General Assembly 
or by these rules, a presumption imposes on the party 
against whom it is directed the burden of going forward 
with evidence to rebut or meet the presumption, but 
does not shift to such party the burden of proof in the 
sense of the risk of non-persuasion, which remains 
throughout the trial upon the party on whom it was 
originally cast. 
   

Thus, a presumption shifts the evidentiary burden of 

producing evidence, i.e. the burden of going forward, to the 

party against whom the presumption is directed; it does not 

effect the burden of proof, which remains the same 

throughout the case.  See: Weissenberger, Ohio Evidence 

(2001), p. 44; and Burnside, Jacobs & Saltzburg Ohio Rules 

of Evidence Trial Book (1999), p. 20.  Moreover, a 

rebuttable presumption does not carry forward as evidence 

once the opposing party has rebutted the presumed fact.  

Forbes v. Midwest Air Charter (1999), 86 Ohio St.3d 83.  

Thus, once the presumption is met with sufficient 

countervailing evidence, it fails and serves no further 

evidentiary purpose.  We have previously characterized the 
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effect of rebutting the presumption as "bursting the bubble" 

with the case then proceeding as if the presumption had 

never arisen.  See Ellis v. Evans (Aug. 16, 2001), Gallia 

App. No. 00CA17, unreported, which presents a similar fact 

pattern. 

 Applying these principles, we turn to the Civ.R. 56 

evidence.  Appellees admit that they own the cattle involved 

in the accident, and there is no dispute that the cattle 

were "at large" on the highway at the time of the accident.  

Thus, the predicate facts would support a rebuttable 

presumption of negligence under R.C. 951.02.  The question 

becomes whether a factual issue remains concerning 

appellees’ exercise of ordinary care, given the procedural 

effect of the presumption and the evidence submitted to the 

court.   

As previously discussed, the appellees do not have the 

burden of proof on the issue of negligence.  Rather, when 

the presumption arose under R.C. 951.02, the burden of 

production shifted to appellees to rebut the presumption, 

i.e. to produce evidence that they were not negligent 

because they exercised ordinary care under the 

circumstances.  However, once the appellees produced 

evidence of ordinary care, as they did in their motion for 

summary judgment, the presumption of negligence ceased to 

weigh against them and the trial court was left with the 
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evidence submitted in conjunction with the motion.  See 

Forbes, supra.   

"[I]n determining whether R.C. 951.02 was violated, 

the fact finder must weigh the ‘reasonableness and 

correctness’ of the owner’s ‘acts and conduct under the 

proven conditions and circumstances.’"  Molnar, supra.  

"The principle test, as to whether the owner is or is not 

negligent, is whether he could or could not reasonably have 

anticipated the occurrence which resulted in the injury."  

Gross, supra. 

In this case, appellees’ submitted Lewis Essman’s 

affidavit in which he stated that he regularly checked and 

maintained the fences enclosing the pasture where the cattle 

were located, including periodic visual inspections as he 

drove along U.S. 52; and that the fences were in good repair 

the afternoon of the accident.  This evidence rebutted the 

presumption of negligence raised under R.C. 951.02.  

However, it did not necessarily follow that there is no 

genuine issue of fact in this case.    

There is evidence of negligence even without the 

benefit of the rebuttable presumption under R.C. 951.02.  

In his deposition Lewis Essman indicated that there was a 

prior incident that occurred when a cow escaped from his 

property, but that he did not know the details because the 

insurance company had handled the claim.  Moreover, Mr. 
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Essman testified that, as a general rule, he would usually 

do an inspection in the springtime, although he was unable 

to recall the last time he had walked his fence to do an 

inspection.  The accident in this case occurred in 

November.  He also testified that U.S. 52 has a higher 

elevation than the actual fence line enclosing his pasture 

and that there would be weeds along the fence line.  In 

addition, Mr. Essman thought his fencing was less than 20 

years old, but he was not sure.2  Appellants Horsley 

referred to this evidence in their memorandum opposing 

summary judgment. 

These facts create a genuine issue concerning 

appellees’ exercise of ordinary care in maintaining the 

fence to secure their livestock.  In light of the prior 

incident of escape, reasonable minds could differ whether 

Mr. Essman’s yearly inspection, and inspections as he drove 

along U.S. 52, were sufficient to meet his duty of ordinary 

care to prevent his livestock from escaping onto a public 

highway.  See, generally, Nevious v. Bauer (Ill.App.1996), 

667 N.E.2d 1074 (Defendant’s own testimony created issue of 

fact as to due care in maintaining fence line).  Thus, 

although Mr. Essman’s affidavit negated the statutory 

                                                 
2   The parties stipulated by an agreed entry that the depositions filed 
in the original action were deemed to have been refiled in the 
subsequent action, and are thus part of the record. 
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presumption under R.C. 951.02, it created a genuine issue of 

fact concerning due care.  Credibility determinations, the 

weighing of the evidence, and the drawing of legitimate 

inferences from the facts are all jury functions.  

Mastandrea v. Lorain Journal Co. (1989), 65 Ohio App.3d 

221.  State Farm’s assignment of error is sustained, 

because the evidence presented creates a genuine issue of 

material fact.   

The Horsleys' somewhat novel assignment of error is 

rendered moot. 

   JUDGMENT REVERSED AND CAUSE REMANDED. 
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JUDGMENT ENTRY 
 
 It is ordered that the JUDGMENT BE REVERSED AND CAUSE 
REMANDED and that Appellants recover of Appellees costs 
herein taxed. 
 
 The Court finds there were reasonable grounds for this 
appeal. 
 
 It is ordered that a special mandate issue out of this 
Court directing the Scioto County Common Pleas Court to 
carry this judgment into execution. 
 
 Any stay previously granted by this Court is hereby 
terminated as of the date of this entry. 
 
 A certified copy of this entry shall constitute the 
mandate pursuant to Rule 27 of the Rules of Appellate 
Procedure.  Exceptions. 
 
Abele, P.J. & Kline, J.:  Concur in Judgment & Opinion. 
 
 
      For the Court 

 

 

      BY:  _______________________ 
       William H. Harsha, Judge 

 

NOTICE TO COUNSEL 
 
 Pursuant to Local Rule No. 14, this document 
constitutes a final judgment entry and the time period for 
further appeal commences from the date of filing with the 
clerk. 
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